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THE 

QUEBEC LAW REPORTS. 



RAPPORTS JUDICIAIRES 

DE QUEBEC 

QUBJEN'8 BENCH, APPEAL SIDE. 

Qaebec, 7th September 1814. 
Coram I)oeion, C. J. Monk, J. Taschsreau, J., 
Kausat, J.; and Sanborn, J. 

LEDUG, Appeltamt, 

Olid 

McCiUiTHY, Respondent. 

HsLD :— Thftt pro««ttdiiigf under Artielet 741 ftod 751 of th» Cod« of Civil Prooedure, for eho 
pocpoM of totting the Talidity of hjpotliMMy cUimt, omi only bo had in omos whoro tho 
moBtyt Itritd «r« itill boforo tho Conrt and not paid oTorto tho party whoM ooUooation 
U eoatootod. 

The immoveable property of one Qrindler haying been sold 
xmder a writ of Execution issued out of the Superior Court, at 
Three lUvers, the Appellant, as a creditor of Grindler, filed an 
opposition ofin de comerver for $800, the amount of his claim. By 
the fieport of Distribution drawn up by the Prothonotary, the 
Appellant was collocated for 1271.61, and that report was, on 
motion of the Bespondent, homologated on the 13th January, 1870. 
On the 81st of the same month, the Appellant received his money 
from the Sheriff. 

The Bespondent McCarthy, in April 1871, presented to Mr. 
Juiltice Poi4£TTK, in Chambers, a petition alleging, among other 
things, that nothing had been due to the Appellant by Q-rindler 
H^l^fitthe Appellant had been so collocated and paid, that G^rindler 
Jttd preyiowly paid the Appellant everything he owed him ; and 



2 QUEEN'S BENCH. 

i*j[tt«» praying that the Appellant should be ordered to bring back the 

Mccwrthy. jj^Qj^^y ]^q }^^ reccivod under the collocation, in order that the 

amount might be distributed according to law. The Appellant 

•was by an order of the Judge directed to appear on the 80th May, 

to answer and be examined upon the matters alleged in the petition. 

Evidence having been adduced both on the part of the fiespon* 
dent and of the Appellant, the parties were heard on the 4th Ja- 
nuary 1872, and, on the 10th May, judgment on the petition was 
rendered by Mr. Justice Polettb, declaring that it had been 
established that the Appellant had been paid in full long before 
the filing of his opposition, and had been collocated for and paid 
what was not due to him, and, considering that the JEtespondent 
had proved the essential allegations of her petition, and that 
according to the terms of the Art. 751 of the Code of Civil Pro- 
cedure the petition should be maintained, ordered the Appellant, 
within fifteen days from signification of the judgment, to deposit 
in Court the said sum of $271.51, to be distributed anew; and 
condemned the Appellant in costs. 

On the appeal to the Court of Queen's Bench, the following 
judgment was rendered : 

'* La Cour, etc., Consid^rant que par sa requite en Cour Inf6- 
rieure, Tlntimfee, sur allegu6s que TAppelant avait reifu du Sh6rif 
du district des Trois-Rivieres, le 31 Janvier 1870, la somme de $271. 
51, pour laquelle il avait ete colloquee sans aucun droit, par on 
rapport de collocation homologue le 18 Janvier pr6cedant (1870), 
dans une cause ou Tlntimee etait Demanderesse, Cyrille Grindler 
D6fendeur, et TAppelant opposant, a demande par requete som- 
maire en date du 11 avril 1871, en vertu des articles 741 et 751 
du Code de Procedure Civil du Bas-Canada, que I'Appelant ftit 
tenu de comparaitre pour voir dire qu'il avait Hk colloqu6 sans 
droit, pour 6tre examine sous serment sur cette collocation, et 
qu'il fut ordonnfe a I'Appelant de rapporter la somme de $271.51 
qu'il avait reiju du Shferif, pour en faire une nouvelle distribution 
suivant la loi, le tout avec depens contre T Appelant ; 

" Considerant que I'article 741 du Code de Procedure Civile 
autorise une partie interess6e dans une distribution de deniers, a 
faire interroger avant Thomologation du rapport de distribution, 
toute personne quelconque pour 6tablir qu'une hypotheque men- 
tionn§e au certificat produit par le Registrateur a 6te pay6e en 
tout ou en partie ou autrement eteinte, et que Tarticle 751 n'a fait 
qu'6tendre les dispositions de Tarticle 741 k toute coUocatioxi fiEdte . 
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sans droit, et de maniere k en permettre la preuve, soit avant soit ^J**^ 
apres rhomologation du rapport de distribution, pour s'il y a lieu, . McCarthy, 
faire nne distribution supplementaire des deniers pour lesquels le 
cr§ancier aurait et6 induement colloqu6 ; 

" Consid^rant qu'il resulte du texte meme de ces deux articles 
ainsi que de la formule No. 38, donn6e comme s'appliquant a Tar- 
ticle 751, que ces proced6s ne peuvent etre adoptes qu en autant 
que les deniers sont encore devant la Cour et n'ont pas ete pay^s 
a la partie colloqu6e ; 

" Consid^rant qu'il appert par la requete mfime de Tlntimfee, 
que TAppelant ayait depuis au-dela de quatorze mois re^u du 
Sharif le montant de sa collocation lorsque cette requete lui a 6t6 
8ignifi6e ; 

" Gonsid6rant que ces articles 741 et 761 contiennent des dis- 
positions sp6ciales au dehors des regies de la procedure ordinaire, 
doivent 6tre interpr£t6s avec rigueur et appliques aux seuls cas 
qui y sont prfevus, et que rien dans ces articles ni dans aucune 
autre disposition du Code n*autorisait la Cour Inierieure, sur une 
simple requete sommaire, d'ordonner a TAppelant de rapporter, 
comme elle Ta fait, le montant de la collocation qu*il avait ainsi 
re^ue ; 

'' Consid6rant que pour ces raisons, il y a erreur dans le 
jugement de la Cour Inierieure rendu en cette cause a Trois- 
Bivieres, le 10 mai 1873 ; 

" Cette Cour casse et iniirme le dit jugement, et procedant k 
rendre le jugement qu'aurait du rondre la dite Cour Inferieure, 
cette Cour renvoie la requete de la dite Intimee et condamne la 
dite Intimee a payer les frais encourus devant la Cour Superieure, 
chaque partie. payant ses frais sur le present appel. 

Gervais Sf Girin, for Appellant. 

L. A, Jelt^y Counsel. 

P. N. Martel, for Respondent. 



4 BLBCmON COURT. 

The ODntroverted Blectione Act, 1873. 

Coram Stuart, Cabault k Ti&stiBft, J. J. 

» 

: ; HORATIO LEBOUTILLIER; PHiHanBT, 

vs. 
L0(JI8 G. HARPER. Hsspimdmi. 

HtLD.->TbAt A ntnpiiiig oflew, ftfter he has Moeptod th«ofll«e aad Mtod m mall, m»^ rMlgi, 
hot that hii resignation must be formal and accepted ; otherwiee he it ineliflbW. (TiMm 
J. dis.) That ander the oircamstanoes of this case the Respondent had not been 
diTested of his ofBce of returning officer, and was consequently ineligibla.— Thftt the 
Election Cleric having acted as returning officer after the pretended reelgnatieii of the 
Respondent, the election by him held was not null. (Stuabt J. dis.) 

I'his cause came up before the Election Court at Quebec, on 
the following case, stated by Mr. Justice McCoED, who held the 
trial at Perc6, and the questions reserved by him. 

" The trial of the Petition in this case having taken place be- 
fore me, I hare reserved for the opinion of the Election Court at 
Quebec, questions which arjse as follows : 

" On the 13th of January 1874, the Respondent received ftrom 
(and over the signature of) the Clerk of the Crown in Chancery, 
a commission, under the hand and seal at arms of the Governor 
General, appointing him returning officer for the then coming 
election in the County of Gaspe. He, at the same time, received 
the writ of election, and signed as returning officer, the receipt 
endorsed upon the writ. The commission and the writ are both 
dated the 2nd of January 1874. 

" On the 14th of January 1874, the Respondent signed the 
usual proclamations, as returning officer, and afterwards caused 
them to be posted up throughout the County. 

" On the 31st of January 1874, the Respondent api>ointed L. 
Z. Joncas to be his election clerk, and on the same day, the Clerk 
of the Crown in Chancery received from the Respondent a tele- 
gram, informing him that he, the Respondent, was presenting 
himself as a candidate, and could not therefore act as retuming 
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officer, stating that he had transferred all the papers that had ^^^^^^^ 
been forwarded to him as returning officer, to his election clerk, hmtw. 
and also requesting an answer. 

" On the 2nd of February 1874, the Respondent wrote to his 
election clerk a letter, notifying him that in consequence of his 
having become a candidate he could no longer act as returning 
officer, and that he, the clerk, was bound to act in his stead ; di- 
vesting himself in favor of his said clerk of all his powers as re- 
turning officer, stating that he will no longer act as such and 
requesting him to inform the Clerk of the Crown in Chancery. 

" About the same time the Bespondent mailed a letter to the 
Clerk of the Crown in Chancery, which the latter did not receive. 
By the evidence of the Respondent himself, when examined by 
m^ it would appear that the date of this letter was the 2nd of Feb. 
mrnry, that it referred to his telegram of the 31st of January as 
being yet unanswered, that, after stating the purport of that tele- 
gram, it declared that the Respondent had resigned, and did there 
by resign, through the said Clerk of the Crown in Chancery, into 
the hands of the Governor G-eneral, the office of returning office- 
and that he had instructed his election clerk to act in his stead 

•• After the 2nd of February the Respondent did not act as 
returning officer. 

•* On the 4th of February 1874, the Respondent received from 
the Clerk of the Crown in Chancery a telegram as follows : *' Your 
telegram of thirty-first January received. Can only refer you to 
chapter six, section 83, subsection five, of Consolidated Statutes 
•f Canada, also to thirty fourth Vic. Chapter nineteen." 

" On the 11th of February 1874, the Clerk of the Crown in 
Chancery received from the election clerk Joncas, a copy of the 
letter of the 2nd February, which, as above stated, the Respond- 
ent had written to the said Joncas. 

" The 12th of February 1874 was the day on which the no- 
mination of Candidates took place." 

QUESTIONS. 

1. Was the Respondent eligible on the 12th February 1874 ? 

2. Was the election clerk competent to act as returning officer 
from and after the 2nd of February 1874, and, if not, is the elec. 
tion null ? 

J. McCoBD, 
Fercfe, 8th of October 1874. J. S. 0. 
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LeBotttauer LangeKer F.^ for Petitioner.— The Respondent was dtdy 

Han>«r. named and acted as returning officer. The office is a public one, 
which he was compelled to accept and which he could not resign. 
A returning officer is ineligible in the county, district, &c., for 
which he is such returning officer. Male, on Elections, pp. 67, I7I ; 
Thetford case, Warren, pp. 192, 193 ; Rogers, on Elections, pp. S02 
and 203 ; Wakefield case, Warren, p. 897 ; Bar. & Aust. p. 270. Kven 
if he could have resigned he did not do so, the telegram is insuffi- 
cient ; and the letter he wrote, if proved, never reached its address. 
Again the Clerk of the Crown in Chancery is not the person to 
whom the resignation should have been sent. Further, even if 
there was a resignation, it was not accepted. Wakefield case, loc. cii. 

The election is not in consequence null ; the election clerk, 
on the refusal of the returning officer to act as such, rightly held 
the election. Con. Stat. Can. ch. 6, sec. 83, sub-sec. 5 ; Wakefield 
case loc. cit •' 

ColstoH J. G., for Sitting Member. 

The resolution in the Thetford case was the result of the 
Nolumus clause ; this clause is not in our writs ; we have no si- 
milar resolution and it is inapplicable. The returning officer, if 
ineligible at common law, is so because he cannot return himself, 
for he cannot be both Judex et actor ; but this again is inapplicable 
to the present case, for Harper resigned before election, i . e. be- 
fore the nomination, up to which time his acts were ministerial 
only. Bushby, p. 58. 

He could resign. The Wakefield case was decided on theex- 
press words of the Reform Act, which required the refusal to ac- 
cept the office to be notified within a fixed delay, and it is the only 
one where the sitting member, who had been named returning 
officer but had not acted as such at the election, lost his seat. 

His resignation was sufficient, he did all he could to divest 
himself and the answer sent to him by the Clerk of the Crown 
in Chancery is at least a tacit acceptance. In any case a sub- 
stantial even though informal renunciation is sufficient, Rogers, 
215 ; Aberbrotliie case, 2 Douglas, 372 ei seq, ; Patrick's Election 
Cases, (Canada), p. 85. 

Con. Stat. Can. ch. 6, sec, 33, sub-sec. 5, seems to have been 
introduced to meet a case such as the present. Comp. Lord 
Campbell's judgment on the English Municipal Election Act in 
K vs, Owens, 2. El. & El. p. 90. 
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Judgment was rendered on the 8th of January 1 875,as follows : ^B<mtiui«r, 



Stuabt J. — Upon the statement of facts submitted by Judge 
McCoRD, we are called upon to answer the two questions of law 
he propounds. To do so intelligibly, it is proper to direct atten- 
tion to the Election law such as it existed at the time of the Union, 
and for a short time after it, and such as it existed at the time 
the election in question took place, which I shall proceed to do. 

Con. Stat. Can., ch. 6, s. 21. — The Sherifl's for the several dis- 
tricts of that part of the Province (Lower Canada) shall be ex 
aficio Returning Officers of Members of the Legislative Assembly 
for the respective Cities or Towns over which their authority as 
such Sheriffs extends &;c., &c., and the Registrars of deeds for the 
several Counties in Lower Canada, shall be ex officio Returning 
Officers for the respective Counties over which their authority as 
such Registrars extends &c., &;c. 

And for any Electoral division in Lower Canada in which 
there is no person authorised to act ex officio as Returning Officer at 
any election of a member for the Legislative Assembly, or when 
the person who would otherwise be authorised so to act is disqua- 
lified or otherwise prev(BntedftomvLci\n^ in that capacity, the Gover- 
nor may appoint a proper person to be such Returning Officer. 

■ Sec. 26. If in any case it happens, either in Upper or Lower 
Canada, that there ii^ no person who under the provisions of this 
Act can be ex officio Returning Officer for any place for which an 
election is to be held, or the person who would or might be such 
Returning Officer is absent frovi the Province or incapacitated from 
nckness or otherwise, fiom performing the duties of Returning Officer, 
then the Governor may appoint any person qualified under the 
preceding sections of this act to be Returning Officer for such place. 

Sec. 26. — No person other fhan a Sheriff ox Registrar as aforesaid 
shall be so appointed or act as Returning Officer for any County 
Siding, City or Town or other Electoral Division in this Province, 
unless at the time of his appointment such person is an elector for such 
county &c., then duly and legally qualified to vote at the election 
of a Member for the same, nor unless he has continually resided 
therein during at least twelve months immedisttely preceding 
his appointment. 

And any person who, being so appointed, acts as Returning 
Officer for any one of the said counties &c., without possessing 
the qualifications hereinbefore required shall thereby incur a 
penalty of $200. 



Harper. 
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LeBoutiUier, ggg. 28. — Every sheriff or Eegistrar and every other person 

H«rp«r. having the qualifications required by this Act, for acting as Re- 
turning Officer, who refuses to perform the duty of Betuming 
Officer at any such election, as above, after having received the 
writ of election, shall for such refusal incur a penalty of $200. 
Unless such person, not being a Sheriff or Registrar, and having 
a right to claim the exemption by the next preceding section, has 
in fact claimed such exemption within two days after the receipt 
of such writ of election. 

Sec. 83, § 5 . — Whenever any Returning Officer becomes unable 
to perform the duties of his office, whether by death, illness, ab- 
sence or otherwise, the Election Clerk, so by him appointed as 
aforesaid, shall, under the same penalties in case of refusal or 
neglect on his part as are hereinabove imposed in like cases on I2ie 
Returning Officer, act and shall be Returning Officer for the said 
election, and shall perform all the duties and obligations of thttt 
office, in like manner as if he had been duly appointed Returning^ 
Officer, and without being required to possess any other qmalA- 
cation, or to take any new oath for that purpose &;c., Sec. 

The British North America Act. 1867, Sec. 41 enacts : Until 
tha Parliament of Canada otherwise provieles, all laws in force ill 
the several Provinces, at the Union, relative to the following 
matters or any of them, namely : the qualifications and disquali- 
fications of persons to be elected or to sit or vote as membefs of 
the House of Assembly or Legislative Assembly in the seversl 
Provinces, the voters at elections of such members, the oaths to 
be taken by voters, the Returning Officers^ their powers and dmUes^ 
the proceedings at elections &c., &c., shall respectively apply to 
elections of members to serve in the House of Commons for tite 
same several Provinces. 

The Dominion Parliament, in 1878, (86 Yic. ch. 27 J passed 
an act to make temporary provision for the electiion of members 
to serve in the House of Commons, which regulates the prssent 
election ; the important sections are the following : 

Sec. 2. — The laws in force in the several Provinces of Canada, 
Nova Scotia and New Brunswick at the time of the Union, (the 1st 
July 18G7,) relative to the following matters, that it is to say« the 
qualifications of persons to be elected or vote as members of the 
Legislative Assembly or House of Assembly in the several Pro* 
vinces respectively, the voters at the elections of such membecs, 
the oaths to be taken by voters, the powers and duties of JReturmmg- 
Officers, and generally the proceedings at and incident to such elec- 
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tions, shall as provided by the British North America Act, 1867, con- ^»>«ti«mw, 
iinue to apply respectively to elections of members to serve in "•n^w- 
the House of Commons for the Provinces of Ontario, Quebec^ 
Nova Scotia and New Brunswick, subject to the exceptions and 
provisions hereinafter made. 

Sec. 16. — For the purpose of elections of members to serve in 
the House of Commons, the Governor Greneral shall cause writs to 
be issued by such persons, in such form, and addressed to such Return- 
ing Officers as he thinks Jit : the persons issuing writs under this sec- 
tion shall have the like powers as were possessed at the Union by 
the officers charged with the issuing of w^rits for the election of 
members to serve in the respective Legislative Assembly or House 
of Assembly of the Provinces of Canada, Nova-Scotia or New- 
Brunswick, or as may be possessed by any such officer in Manitoba 
or British Columbia respectively,immediately before such election; 
and the Returning Officer, to whom the writs are directed under this 
section, shall have the like powers as were possessed at the time of 
the Union in the Provinces of Quebec, Ontario, Nova-Scotia or New- 
Brunswick, or in the Province of Manitoba or British Columbia, 
immediately before such election, by the officers charged with the 
returning of writs for th(^ election of members to serve in the same 
respective Legislative Assembly or Legislative Council, subject to 
the provisions of this Act. 

It is not out of place to mark the salient differences between 
these laws : by the British America Act, the 6th Chapter of the 
Consolidated Statutes o( Canada, regulating elections, as well 
what had reference to Returning Officers, as that which defined 
and prescribed their powers and duties, w^as made to apply to elec- 
tions for the House of Commons of Canada ; the Dominion Act 
omitted all the provisions that related to Returning Officers, and re- 
enacted only those defining their powers and duties, thus abandon- 
ing the policy of superimposing the functions of Returning Officers 
upon Sheriffs in towns and cities, and upon Registrars in counties, 
and in lieu vesting the choice and appointment of these officers in 
the Governor General, without any restriction or qualification. 

The case submitted shows an appointment of the Respondent, 
by commission, as Returning Officer for the election in question, by 
the Governor General, and an acceptation by his immediate entry 
upon the duties of it ; the last act the Respondent actually perform- 
ed as such, was the appointment of his election clerk. 

2 
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LeBoj^r, ^he mode, in accordance with the spirit of out constitntioii 

Harper. ^^^^ ^f official etlquctte, by which an incumbent of a commission 
office under the Crown, can tender his resignation of it, is, I appre- 
hend, by a written resignation addressed to the Secretary of State 
to be laid before the Governor-Greneral The telegram of the Res- 
pondent to the Clerk of the Crown in Chancery, referred to in the 
case, has none of the qualities essential to an official communication, 
and carries with it no weight or effect in the determination of the 
question submitted ; moreover, in the telegram, there is no offer to 
resign, or allusion to the subject. 

As to the letter adressedby the Respondent to the Clerk of the 
Crown in Chancery, containinga tender of resignation, in my view 
it was not sentby the proper channel of communication, and what 
is of greater consequence, it never reached, so that no offer tore- 
sign on the part of the Respondent was over put before His Excel- 
lency, which he could have accepted or declined to accept. The Res- 
pondent's acceptance of the office was an undertaking towards the 
Government and the public that he would discharge its duties to 
the end, or at all events until he was duly relieved therefrom. The 
temporary nature of the office, the embarrassments which a resi- 
gnation in the midst of an election, are of nature to engender, the 
difficulty of appointing a successor in time, make it probable that 
in practice the acceptance of such resignations would not be a 
matter of course with the Government ; be that however as it 
may, as the office did not vest in the Respondent by the mere 
issue of a commission appointing him, but required his accep- 
tance, so hii< resignation would opi^rate to divest him of the office 
only by its acceptance, and he continued to be bound to the dis- 
charge of its duties. 

The leading case on this subject is that of the Borough of 
Wakefield, which was strongly urged upon our attention at the 
bar. Warren, El. Pr. 387. 

This case, to which I shall have occasion again to refer upon 
another branch of the submission, seems in some measure to pro- 
ceed on an incompatibility of the Returning Officer being a candi- 
date. The duties of Returning Officer partake largely of a judicial 
character, he decides who has been returned, and his return 
makes a member of Parliament, who can only be ousted through 
proceedings taken for that effect ; if he were permitted to be a 
candidate, he would be a judge in a cause where he was a party, 
in violation of a fundamental principle of justice. 
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But the provisions of 84 Vic. ch. 19, seem to me to establish a LeBo^iiMw, 
statute incapacity in the Respondent to offer himself as a candi< Harper. 
date — these are its words— No person accepting or holding any 
office, commission or employment, permanent or temporary in the 
service of the Government of Canada, at the nomination of the 
Crown, to w^hich an annual salary, or any fee, allowance, emol- 
ument or profit of any kind or amount whatever, from the Crown, 
is attached, shall be eligible as a member of the House of 
Commons or shall sit &c. 

The commission held by the Respondent brings him within 
the purview and operation of this clause 

I am of opinion that the first question should be answered in 
the negative, and in this conclusion we are unanimous. 

2nd Question : 

Was the Election Clerk competent to act as Returning Officer 
from and after the 2nd Feb. 1874, and if not, is the election null ? 

The duties of Election Clerks are to assist the Returning Offi- 
cer in the discharge of his duties, the duties to be performed are 
those of the Returning Officer, and all the clerk can legally do must 
be in the nameandonbehalf of the Returning Officer, his acts are 
in contemplation of law those of the Returning Officer ; there is no 
such office known to the law as that of acting Returning Officer ; 
the question then is to be read : ** Did the Election Clerk act as 
Returning Officer dejure or de facto at the election in question ? 

36 Vic. ch. 27, sec. 16, enacts : For the purpose of the Elec- 
tions of members to serve in the House of Commons, the G-over- 
nor Q-eneral shall cause writs to be issued by such persons, in such 
form and addressed to such Returning Officer as he thinks fit, &c. 

0. S. C, ch. 6, prescribes the duties and defines the powers of 
Returning Officers, a general reference to the principal provisions 
will be sufficient. 

Sec. 83. — He is required before nomination day to appoint, 
by a conmiission under his hand, a fit person to be his election 
clerk, to assist him in the performance of his duties. 

Sec, 34. — He is required at the time and place by him fixed 
for opening the election, to proceed to the hustings, to make his 
proclamations, to read the writ of election and his commission as 
Betuming Officer, and require the electors to name persons to 
represent them, in obedience to the writ. 
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LftBcrajpiiar, g^^ 44 — jf a poU be demanded for the purpose of taking votes 

H«rp«r. jj^ j^jjy snch election, the Returning Officer shall, by commission 

under his hand, &c., appoint a deputy returning officer in each 

parish, township, &c., in which a polling place is to be opened. 

Sec. 47. — The "Returning Officer shall by warrant under his 
hand, addressed to each of the Deputy Returning Officers by him 
appointed, require such Deputy Returning Officers to open and 
hold the poll according to law. 

Sec. 71. — He is to make a return to the writ of election: 

These statutes being the authority, and the Returning Officet 
the agent to execute them, and no one being empowered to make 
an election except the person specially designated in the law for 
that purpose, it follows that a stranger to the power cannot execute 
the writ of election and return a candidate ; the power is conferred 
on the officer. When a statute gives authority to one person ex- 
pressly, all others are excluded, a special power is always to be 
strictly pursued. Dwarris, 767. Moreover, when a franchise has 
been created by statute, which fixes or prescribes the mode of its 
exercise, the power must be exercised in the mode pointed out in 
the law and in no other, and those upon whom it is conferred are 
confined strictly to the act creating it. 

The authority for holding an election at all is the writ of 
election addressed to him. 

But it has been said that the Election Clerk became 
Returning Officer under that section of the Consolidated Statutes 
of Canada that provides : *' Whenever any Returning Officer 
" becomes tenable to perform the duties of his office, whether by 
" death, illness, absence or otherwise, the Election Clerk, so by 
" him appointed, shall under the same penalties in case of refusal 
". or neglect on his part as are hereinbefore imposed in like cases 
" on the Returning Officer, act as and shali be Returning Officer in 
the said election, &c., &c. " The objection to this view is two- 
fold ; the first, that this section has reference to the appointment 
of Returning Officers, and is repealed with all others of like 
tendency, and none can now be considered Returning Officers 
who do not hold their appointment from the Governor General ; 
the second, that even if it were law, the contingencies under 
which the Election Clerk becomes Returning Officer did not 
occur in the present case, the Respondent was not at any time 
unable, from some cause, over which he had no control, to dis- 
. charge his duties of Returning Officer, but he intentionally refrain- 
ed from their discharge, because he presented himself as a caadi- 
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date for election ; for both these reasgns, I conceive the Election i*Bortttiieif, 
Clerk did not become vested with the office of Returning Officer ^•*v^- 
dejure under this section 6f the law. 

Did he become vested with it dejacto ? 

It is important distinctly to understand what the law means 
by an officer de facto ? 

The de facto doctrine is a matter of necessity, and must be jus- 
tified by the public exigency and moral propriety of each case where 
its intervention is invoked ; and when the public or third persons 
have or should have a knowledge that the officer is not an officer 
dejure^ there is no reason for validating his acts, and the law 
will no longer protect those who are submitted to them. An officer 
de factOj is one who comes in by the forms of an appointment, but, 
in consequence of some informality, omission, want of qualification 
or other such cause, cannot maintain his possession, when called 
upon to show by what title he claims to hold the office. He is one 
who exercises the duties of an office under claim and color of right ; 
the mere claim to be a public officer, or the performance of a single 
or even a number of acts in that character, will not constitute an 
officer de facto ; there must be some color to the claim under an ap- 
pointment, or an exercise of official functions and an acquiescence 
on the part of the public, for a length of time sufficient to afford a 
strong presumption of a colorable right. The definition of Lord 
Ellenboroiigh is, an officer defacio is one who has the reputation of 
being the officer he assumes to be, and yet is not a good officer in 
point of law. In the office of Returning Officer, which is constitu- 
ted for each election and lasts only as long as the election does, 
there can be no exercise of its functions sufficient in point of time 
to constitiite a presumption of right, and in all cases of this kind 
there must be a claim under an appointment. No appointment is 
invoked or shown — of all the duties and powers already referred 
to, as imposed specially upon the Returning Officer, (such as going 
himself to the hustings, reading the election writ and his commis- 
sion ^ and granting a poll if demanded, his commissioning Deputy 
Returning Officer, his issuing'warrants to each of them to take the 
votes according to law,) the case does not say whether these duties 
were performed by any body else and by whom, but it says that 
the Respondent did not act at all after the 2nd February, and 
all of these duties must have been performed, if at all, long after 
that day. What would be the value of a commission and warrant 
to a D^uty Returning Officer, that did not proceed from a Re- 
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k«B<mtim«r, turning Officer, the only person to whom the law gives the power 
Harper, ^f granting them, but from an Election Clerk ? If there are no legal 
appointments of Deputy Returning Officers, who conld take and 
legally record the votes ? All the machinery of this election would 
seem under such circumstances to become defective and inopera- 
tive. There is a provision of law under which the electors are 
informed who it is that may make the election as Returning 
Officer ; in the absence of evidence to the contrary, we mast 
suppose that the electors were informed of the appointment of 
the Respondent, then they must be held to have known that none 
but the legal officer could make this election, and they do not 
present themselves under those circumstances under which 
alone, as a matter of necessity, acts not otherwise legal should be 
validated. What possible interest can the electors of any County 
have to validate an election that was not held by a competent 
officer ? The laws as existing, must be understood to have guarded 
this important franchise by no unimportant formalities, and it 
cannot, I conceive, be within the limits of the functions of the 
Judiciary to exercise any discretion in the construction of provi-^ 
sions, positive in their terms and without ambiguity, so as to pass 
over nullities, if any exist, and so decide that what is technically 
and therefore really an illegal election, shall nevertheless be re- 
cognized as good. I am by no means sure that the Slection Clerk 
ever assumed to be. Returning Officer, I am strongly inclined to 
the belief that he did not, and if so, this is an election at which 
there was no Returning Officer ; if he did, not having any ap- 
pointment to it, he was a mere usurper or intruder in the office, 
and if he executed any part of the authority given by law to the 
Returning Officer, his acts are nullities. In the case of the 
Borough of Wakefield already referred to, Mr. Barff held the ap- 
pointment of Returning Officer from the same sheriff that had 
appointed Mr. Holdsworth, he was therefore a Returning Officer 
de facto, and it is consistent with principle that the candidate 
who claimed the seat, to the exclusion of Mr. Holdsworth, should 
get it, if entitled to it, without there being any thing in the illegal 
appointment of Mr. BarlF, which should prejudice his claims; not 
so in this case, the other candidate was not deceived by the exis- 
tence of the appointment of any Returning Officer, he chose to 
proceed as if there had been one ; all that was done has not the 
sanction of law, and neither candidate nor voters are in a position 
to have this illegal election validated. As I have already come te 
the conclusion that the Respondent was Returning Officer dejure^ 
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I Bhould feel in some contradiction with myself if I were to Bfty i^boj^"* 
that by any possibility the Election Clerk could be Returning ^i**'- 
Officer de facto, when the officer dejure was present and should 
have discharged the duties. 

I diffiir upon this second question from my learned brothers 
with great reluctance, and it would have given me great satisfac- 
tion to have come round to their views, if I could have done so, 
but after giving much time ^nd reflection to the case, the principles 
in the construction of statutes, (about which there is no difference 
of opinion,) that where a statute gives authority to one person 
expressly, all others are excluded, where an act requires a thing 
to be done in a particular way, that way alone must be pursued, 
when applied to the case submitted, seemed to me conclusive 
against the election from a defect of authority during all its essen- 
tial stages. As the judges are now called upon to declare what 
the law is, applicable to the case submitted, I feel myself bound 
to exercise no discretion in its application. I must apply it as I see 
it, and therefore it is that I am of opinion that the second question 
should be answered by saying that if the Election Clerk assumed 
to execute any part of the authority given by law to the Return- 
ing Officer, his acts are void in all respects, as those of an intruder 
into an office which was vacant, or as having ousted the in- 
cumbent without any color of title whatever. 



Casault, J. — Le Chapitre 6 des Statuts Refondus du Canada, 
i«ections 21, 24, 25, 26, 27 et 28, determine qui pent ^tre officier 
rapporteur dans les elections des membres de TAssemblee Legis- 
lative du Canada, savoir : section 21, ex-officio^ les sh^rifs pour 
les cit6s on villes, les registrateurs pour les comtes ; et sec. 21 et 
24, une personne nommee par le gouverneur dans les divisions 
ou il n*y a personne autorisee a agir ex-officio, et oii la personne 
qui est officier rapporteur doffice est empech6e d'agir ou est in- 
habile ; mais le choix du gouverneur, dans ce dernier cavS, est 
limits, il ne pent nommer qu'un 6lecteur de la division qui a con- 
tinueliement reside pendant les douze mois qui ont precede sa 
nomination, (sec : 25), et ce sous une p6nalite de $200 contre toute 
personne qui sera nomm6e et agira sans avoir les qualifications 
reqoises, savoir celle d'electeur et de residence. — La sec. 26 enu-r 
m^re les incapacit^s qui font encourir aux incapables qui agissent 
comme officiers rapporteurs, une penalite de $100 ; la sec. 27, les 
exemptions ; et la sec. 28 impose une penalite de $200 a toute 
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L^BMtoiier, pQjfioniie ayant les qualifications requises, qui refuse de remplir 
^*'^' la charge d'ofiicier rapporteur, et ne donne que deux jours apres 
la reception du bref pour reclamer une des exomptious qu'ac- 
corde la sec. 27. II suffit de cesommaire des dispositions de cette 
loi quant aux officiers rapporteurs pour faire voir que, sous son 
empire, la charge d'officier rapporteur etaitune charge publique 
que Ton n'etait pas libre de refuser. 

Celui qui y etait nomme, et qui refusait d'en remplir les de- 
voirs, encourait la pfenalite de $200 qu'imposait le Statut meme ; 
et 6tait en outre, en vertu du droit commun, coupable d'un delit 
pour lequel il pouvait 6tre poursuivi au criminol. Le statut, en 
faisant Tacceptation de cette charge, et par la meme Texecution 
de ses devoirs, imperatives, il n'y avait que Tincapable et ceux 
qui avaient invoqufe, dans les deux jours apres la reception du 
bref, Texemption a laquelle ils avaient droit, qui pouvaient s'y 
soustraire. Toute cette partie du statut est comprise sous le titre 
g6n6ral " Officiers Rapporteurs ". On voit clairement qu'elle n a 
trait qu'a la nomination et au choix de ces officiers, et que par 
consequent elle ne fait que regler et indiquer les devoirs des 
citoyens quant a cette charge publique qu'elle cree. Vient en- 
suite, dans le meme statut, ce qui a rapport a {'emission du bref, 
et enfin Fenumeration " des devoirs et despouvoirs" des officiers 
rapporteurs. Cette enumeration commence a la see. 31, et se con- 
tinue, avec quelques interruptions, dans le reste de Tacte. Cette 
distinction que fait le statut entre ce qu'il comprend sous le titre 
" OAciers Rapporteurs *' qui n'est que renumeration des devoirs 
des citoyens quant a Tacceptation de cette charge, et ce qu'il 
regie quant " aux devoirs et aux pouvoirs ' de ces officiers une 
fois nommfes, est de la plus haute importance dans la considera- 
tion des questions que pose a cette Cour la reference que lui a 
faite le Juge qui a preside a Tinstruction. L'acte de TAmerique 
Britannique du Nord, 1867, sec. 41, applique, jusqu a ce que le par- 
lement du Canada en ait ordoune autremeui, aux elections dans 
la Province de Quebec, des membres envoyos a la Chamhre des 
Communes, entre autres dispositions du ch. 6 susciie des S. R. C, 
les parties concernant " les officiers rapporteurs, leurs- pouvoirs 
et leurs devoirs " ; et pour la premiere election, autorise (sec. 42j 
le gouverneur general a faire adresser les brefs aux officiers 
rapporteurs qu'il designera, (as he thinks fit, dit le texte anglais 
qui pour les actes imperiaux est le seul texte legal). Cette dispo- 
sition de Facte imperial permettait d'adresser les brefs a d'autres 
qu'aux officiers rapporteurs d'office ; mais n'affranchissait pas de 
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Tobligation de ne fairo officier rapporteur qu'un electeur, resident i'«Bo^«iii«». 
depuis douze mois, dans la division meme, et laissait intacte Tim- H»n»r. 
perieuse injonction que le ch. 6. dos S. R. C, faisait aux citoyens 
qui etaient nommes officiers rapporteurs, d'enremplirles devoirs. 
Le parlement du Canada a, en 187L ('^4 Vic. ch. 20, sec. 4 et 7), 
reproduit les sec. 41 et 42 de I'acte imperial de 1867, mais en 
omettant les '* officiers rapporteurs, " et ne conservant que '* les 
pouvoirs et devoirs " des officiers rapporteurs. L'effet de c^ 
changement 6tait de rappeler toute la partie du ch. ti des S. R. 0. 
qui a rapport a la nomination des officiers rapporteurs. II per- 
mettait, et c'fetait probablement ce que Ton avait en vue, d'adref- 
ser les brefs non-seulement a d*autres qu'aux officiers rapporteurs 
d'office, mais m^me a des personnesqui n'etaient pas ^lecteurs et 
qui n'avaient jamais reside dans la division ; mais, en eliminant 
les incapacites, les exemptions, et tout ce qui creait et faisait aux 
citoyens Tobligation d'accepter cette charge et d'en remplir les 
devoirs, il en faisait Tacceptation facultative, et permettait a la per. 
Sonne nommee officier rapporteur, d'en refuser la charge et meme 
de s'en dfemettre apres Tavoir acceptee. Cette interpretation de 
la loi eut fete, suivant moi, claire et la seule possible si la version 
fran^aise du statut n'eut pas conserve les mots que Ton parait 
avoir a dessein omis dans la version anglaise. 

La loi de 1871, ne devait rester en force que deux ans : — le 
parlement en a passe une autre en 1873, (36 Vic. ch. 27,) qui 
n'est, pour la question qui nous occupe, que la reproduction mot 
a mot de celle de 1871, meme quant a la diflference entre la ver- 
sion fran^aise et la version anglaise (voir sec. 2 et 7 de 84 Vic. • 
ch. 20, et sec. 2 et 16 de 36 Vic. ch. 27). La difficulte crefee par 
cette divergenc»^ des deux textes reste par consequent ce qu'elle 
6tait sous Tacte de 1B71. II est admis, je pense, que les deux 
versions des statuts de la Puissance sont egalement laloi. Si elles 
te contredisent, elles doivent, comme consOquence, se dfetruire, k 
moins que Ton ne trouve dans une autre partie de la loi, Tex- 
pression fevidente de Tintention du legislateur ; quant k la partie 
des deux versions ou se trouve cette contradiction, j'avoue que 
le statat meme a la sec. 16, ne me parait pas indiquer assez 
clairement Tintention pour faire disparaitre la contradiction que 
pr§sentent les deux textes. En admettant qu'ils se detruisent, 
doit-on declarer par 1^ meme que la loi n'est pas chang6e et que 
toute la partie du ch. 6 des S. R. C, qui faisait obligatoire et 
pnblique la charge d'officier rapporteur, est encore la loi, et qu*il 
u'y a d'incapacitfes, d'exemptions et de qualifications pour cette 

8 
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LtBoutfliier, charge, que celles qu'elle etablit ? Je ne le crois pas. Par la sec. 
HMper. ^-j ^g Tacte de rAmerique Britaiiniquc du Nord 1867, les lois de 
la Province du Canada en force lors de TUnion, jie devaient, 
quant aux officiers rapporteurs, leurs pouvoirs et leurs devoirs, 
s*appliquer aux elections pour la Chambre des Communes, que 
tant que Ic parleraent de la Puissance n'aurait pas legislate sur 
cette matiere. Or, il a legislate a deux reprises difFerentes, en 
1871 et en 1873, et si, pour quelque vice dans ces lois memes, 
une partie n'en pent pas etr3 mise a execution, celle qu'elles ont 
remplacee et qui n'a subsists que jus'iu^a la promulgation de la 
premiere, n'en est pas moins sans force et sans efFet. Cette con- 
clusion eut-elle pour resultat de restreindre la liberty du sujetet 
do lui imposer des devoirs onereux, je n'en verrais pas d' autre 
possible ; mais son efFef est tout autre. Elle afFranchit le citoyen 
de Tobligation de remplir la charge d'officier rapporteur, lui en 
laisse Tacceptation facultative, et lui conserve, pour s'offrir 
comme candidat, ainsi qu'aux ^lecteurs pour le mettre en nomi- 
nation, toute la liberte d'action que lui 6tait le ch. 6 des S. K. C. 
Elle enleve au gouvernement le pouvoir de rendre sa candi- 
dature impossible, en le nommant a une charge incompatible 
qu'il n'est pas libre de refuser, cas pen probable mais possible, 
dont rhistoire du parlement britannique nous fournit des exem- 
ples (Sir Ed. Coke). J'en conclus qn'k Tepoque ou il aet6 nomm§ 
officier rapporteur, la loi permettait a M. Harper de refuser cette 
charge, et, comme consequence necessaire pour toute charge 
dont I'acceptation est facultative, le droit d'offrir sa demission 
apres qu'il Tavait acceptee. (Rogers, Law of Elections, p. 278 de 
TEd. 1857, ch. 9, qui dit que Tofficier rapporteur ne pent pas 
donner sa demission, commente un statut qui fait Tacceptation 
de cette charge imperative.) Mais sa position n'etait pas la m^me 
dans les deux cas. Avant acceptation, son refus le laissait libre ; 
apres il lui fallait, pour se demettre de cette charge, leconcours 
de Tautorite qui Tavait nomme. L'avocat du ptHitionnaire a 
pretendu a Targument que pour pouvoir etre invoque, la denns- 
sion eut du etre adressee au Gouverneur General directement. 
Je ne le crois pas. On ne communique pas directement avec le 
chef de I'Etat, mais i>ar ^I'entremise de Tofficier propose, dans 
Tadministration publique, au departement dont depend Taffaire 
qui fait le sujet de la communication. 

Get officier, pour tout ce qui a rapport aux elections pour la 
Chambresdes Communes, et a la convocation du Parlement, estle 
Greffier de laCouroune en Chancellerie. II est, pour ces objets, le 
secretaire du Gouverneur, en Angleterre celui de la Reine, et nou 
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comme on semblc le croire celui dn Parlement. L'inyitation aux LeBoutiiii«> 
citoyens de se choisir des representants pour le joindre en parle- "•t^"'- 
ment, est une prerogative du chef de TEtat, comme celle de con- 
voquer et de renvoyer ces represeiitant-. Los commissions des 
officiers rapporteurs soul, non pas au nom de la Reine, mais a 
celui du gouverneur ; elles portent non pas le sceau de TEtat, mais 
celui de son chef, et elles sont contresignees par le secretaire 
special qu'il a pour cet objet, et par Tentremise duquel on doit, 
pour tout ce qui y a rapport, communiquer avec lui, savoir, le 
Greffier de la Couronne en Chancellerie, ot c'est a lui que le 
membre siegeant devait adresser sa demission pour la soumettre 
a son Excellence et le prier de Taccepter. 

Pour qu'un officier public se domette d'une charge, il faut que 
sa demission soil formelle, obligatoire et irrevocable. Non seule- 
ment je ne vois pas ces caracteres dans la depeche telegraphique 
que le membre siegeant a adresseo au Greffier de hi Couronne en 
Chancellerie le 31 Janvier, mais je n'y vols pas memo de demission 
Le membre siegeant y semble etre sous Timpression que le fait 
seul qu'il vent se faire candidat, et qu'il a remis au clerc d'election 
tons les documents qu'il a re^us comme officier rapporteur, le 
depouille de sa charge, et qu'il n'aqu'a en informer le Grreffier de 
la Couronne en Chancellerie : il ne fait rit»n de plus par sa depeche. 
Je dois ajouter, que tout utile que soit le t6legraphe pour les gou- 
vernements, quelqu'obligatoires que doivent etre les transactions 
par cette voie dans le commerce, dont I'activite et la rapidite des 
communications fait la vie, quelque necessaire qu'il puisse etre 
d'y avoir recours mcme pour des questions d'etat, je ne crois pas 
qu'il soit un mode regulier de communication entre les sujets et 
le Chef du Gouvernement, et que les communications par tele- 
graphe aient le caractere de formalite, de certitude et d'irrevo- 
cabilite requis pour cet objet. Je ne crois pas que Ton puisse se 
demettre, par cette voie sommaire et ce moyen infonne, d'une 
charge qui n'a pu etre donnee qu'avec les formalites d'une eoni- 
mission sur parchemin, signee, contresignee, sous sceau, et enre- 
gistree. La remise que I'officier rapporteur a faite, le 2 fevrier, 
des papiers et des documents de I'election, et de ses pouvoirs, au 
clerc d'election, n'etait pas non plus une demission. Quant a la 
lettre qu'il pent avoir ecrite, le mt^me jour, au Greffier de la Cou- 
ronne en Chancellerie, et par laquelle il aurait remis, par I'entre- 
mise de ce dernier, sa demission a Son Excellence, elle ne s'est 
pas rendue ; et par consequent Toffre de demission qu'elle con- 
tenait n'a jamais 6t6 faite, n'a jamais pu ^tre acceptee. Et sans 
cette acceptation, le membre siegeant ne cessait pas de posseder 
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L«B(miiUi«r, j^ chaTge qui lui avait 6t6 confi6e, et qu'il avait lormellement 
H*nw. accept^G en signant au dos du bref, le certificat de sa reception, 
en signant et faisant afficher la proclamation, et en nommant 1^ 
clerc d'^lection. La remise que M. Harper avait faite a M. Joncas, 
de touB les documents, et sa declaration qu'il 6tait candidat et ne 
voulait plus agir comme officier rapporteur, ne Tempechaient pas 
de les reprendre, s'il out change d'avis, et d'agir comme s'il ne 
les eut pas faites. 

II n'y a pas de doute, suivant moi, que le membre si^geant 
etait pendant toute relection, Tofficier rapporteur de la division 
pour laquelle il a et6 6lu. On a, a Targument, cit6 trois precedents 
de demissions non acceptees, qui ont, dans des cas presqu'analo- 
gues, kik considerees suffisantes. Dans les trois cas, des officiers 
occupant une charge publique qui les renddt in^ligibles, oSraient 
leur dfemissicn pour se faire elire, Font 6te, et leur election a 416 
maintenue. L*un dans la ci-devant province du Canada, [Patrick's 
Election Cases, p. 85. Starmont case,) M. McDonald, le membre sife- 
geant, etait agent des Terres de la Couronne ; propose comme 
candidat le 11 Octobre, il avait, le 14 ou le 16, onvoye sa demis- 
sion qui avait ete re^ue au Bureau des Terres le 16, et il avait 
continue, k la demande du chef du departement, a remplir les 
devoirs de sa charge, jusqu*a ce que sou succe.sscur fut nomme. 
Cette demande du chef du bureau equivalait a une acceptation 
de la demission offerte, et on a probablement conbid6re comme 
gratuite et rendue dans Tinteret du service public, les devoirs 
que le membre siegeant avait remplis depuis. La demission 6tait 
subsequente a la mise en nomination, mais la pratique constante 
en Angleterre et ici, et les uutorites, reconnaissaient que Ton 
pouvait elire une personne qui u'avait pas ete proposee a Tappel 
nominal. 11 ctait par consequent indifferent que M. McDonald 
eut ou n'eut pas donne sa demi:ssion le jour de la nomination des 
candidats. pourvu qu'il Tcut doiniee et qu elle eut ete accept6e 
avant la votation. On trouve les deux autres cas dans 2 Douglass 
Election Cases, p. 868, Lanark (1775) ; et p. 376, Aberbrothie, Aber- 
deen et autres (1748-9). Dans le i)remier de ces deux cas, la demis- 
sion avait ete dument faite, signee sous sceau, attestee, transmise 
et recjue avant relection, et un des ofl5.ciers du departement a 
depose que tout ce que Ton faisait pour accepter semblables de- 
missions, etait de noter sa reception et de nommer un succesbeur 
au demissionnaire. Le comite a declare que Stuart le membre 
siegeant n'etait plus, lors de Telection, saisi de Toffice qui le ren- 
dait ineligible, et Ta declare dument elu. — Pour Tautre cas, invo- 
qu& dans celui de Lanark, Maitland, le membre siegeant, avait, 
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dix jottrs avant Tfilection, dumoiit (1<)nii6 sa demission qui parai- l^^oj^^i** 
trait avoir 6t6 re<jue, mais n*avoir pas 6t6 accept6e, (ce qui n'est Hi^ptr. 
pas tros Evident,) par le Due de Newcastle. Son conseil s'est forte- 
ment appuyfe sur Tinjustice qu*il y aurait a declarer ineligible un 
homme qui, avant Telection, avait fait tout ce qui d^pendait de 
Ini, pour se demettre d'un office qui rempechait d'etre elu. II 
parait, nous dit le rapport, que cet argument changea Topinion 
de la chambre qui jusqu'alors etail decidement contre lui, et que 
la dessus le p6titionnaire retira sa contestation. Ce dernier cas 
estle plus favorable aux pretentions du membre si^geant, mais 
il 6tait beaucoup plus fort que le sien. La demission dument 
faite, (le terme executed comporte signee, sous sceau, attest^e,) 
avait ^te transmise et re<?ue. II u'etait plus au pouvoir du d^mis- 
sionnaire d'en empecher Teffet en It revoquant. Dans le cas pre- 
sent, s'il en a 6te transmise une, elle u'a pas ete re^ue. On pou- 
vait nommer un successeur a Maitland sans le d6mettre. Le 
Grouverneur Gr6n6ral n'avait pas, dans le cas qui nous occupe, 
de demission qui Tautorisait a nommer un successeur a M. Harper. 
Le t6legramme ne s*adressait qu'au GrefFier en Chancellerie, 
aassi ce dernier lui a-t-il repondu de sa propre autorite, en lui 
indiquant deux lois qu'il croyait que M. Harper devait consulter . 
Cette charge d'officier rapporteur faisait-elle M. Harper ine- 
ligible ? On ne conteste pas que, s'il eut comme oflicier rapporteur 
pris part a Telection, et se fut lui-meme rapporte elu, T election 
serait nuUe. Une decision formelle et unanime de TAssembl^e 
Legislative du Canada, (Bagoi 1854,) et de nombreuses decisions 
en Angleterre, fetablissent, sous ce rapport, une jurisprudence et 
un droit commun qu il n'est pas possible de r6voquer en doute — 
Ludlow, IJournals, 464. — Cambridge, lJournals,569. — Thetford 
9 Journals, 725. — Hythe, 9 Journals, 72G-728.— Honiton, 9 Jour- 
nals, 736. — Lyme Regis, 21 Journals, 35 ; mais on soutient qu*en 
rabsence d*une loi expresse le (aisant ineligible, son election ne 
peut pas etre declaree nulle s'il n'y a pas preside lui-meme. II 
est vrai que Simon's Law of Elections, p. 43. donue comme raison 
de I'ineligibilite d'un sherif, " qu'etaiit officier rapporteur par la 
loi il serait actor et judex dans la m^me cause, " que d'Ewes, p. 
626, en exprimant Topinion qu'un sherif ne peut pas etre elu pour 
son comte, " because, in that case, he must return himself, which 
cannot be good in law, " ajoute qu'il peut etre 6lu pour un autre 
comte, parce que dans ce cas, il ne peut pas lui-meme se rapporter 
elu, et que ilfa/e, Law of Elections, p. 57, repete la raison donne 
par Simon ; il est aussi vrai que la clause Nolumus dans le bref,. 
ne fi'appliquait qu'aux sh6rils et qu'on Tiuterprfetait comme 
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^^Jf^^**'* n'afTectant que TSlection des shfirifs dans les comtfis ou ils exer- 
H«n>" (jaient leur office, et dont ils etaient par la meme officier rappor- 
teur, et que Tacte 3 et 4 Wm. ch. 65, sec. 36, imp., qui declare les 
sherifs ineligibles, ne s'etend qu'a eux et n'a pas d'application en 
Canada. Mais il me parait egalement bien etabli, que des avant 
la resolution adoptee par la Chambre des Communes, le 2 Juin 
1685, dans le Thelford case, (9 Journals 725,) et constamment 
depuis, le droit commun du parlement a toujours ete cc que de- 
clare cette resolution savoir : 2^ " That no mayor, bailiff' or other 
officer of a borough, who is the proper officer to whom the pre- 
cept ought to be directed, is capable of being elected to serve in 
parliament for the same borough of which he is mayor, bailiff* or 
officer at the time of the election, " et que Ton a constamment 
reconnu et prononce centre les officiers rapporteurs d'office dans 
les bourgs, Tincapacite d'etre candidat dans ces memes bourgs, 
et la meme incompatibilite dans les deux qualites d'officier rap- 
porteur d'office pour les bourgs et de candidat, que dans celles 
de sherif et de candidat pour les comtes dont ils 6taient officiers 
rapporteurs par la loi. Blackstone considere leur ineligibilite 
comme un fait reconnu a I'epoque ou il a ecritses commentaires, 
et il ne fait pas de distinction, sous ce rapport, entre les sherifs 
et les autres officiers rapporteurs d'office. " Sheriffs of counties 
and mayors and bailiffs of boroughs, are not eligible in their res- 
pective jurisdictions as being returning officers," et il cite Hale, 
of Parliaments 114 ; Whitelock, 99, 100, 101, et Lord Coke, 4 
Institute, 48. 

Male, Law^ of Elections, p. 58, nous dit que cette ** solemn reso- 
lution of the house has never been overturned. ' Rogers, Law of 
Elections, ch. V., p. 186, (Ed. 1857,) apres avoir cite la resolution 
adoptee dans la Tlietford case, cite 1 Journals, 540 ; 20 Parliament 
Hist. 383 ; Lyme Regis, 2 Luders, 40 ; Taunton, 1 Peckwell, 406. 
Warren, Election law, (Ed. 1857,) p. 192. (ch. 8, disqualification). 
L'autorite la plus formelle, la plus applicable au cas present, et 
contenant la plus recente decision sur cette question, est celle de 
r^lection de Wakefield, deddee en 1842. (Barron and Austin's 
Election Cases, p. 270 et suivant). M. Holdsw^orth le membre sie- 
geant avait 6te nomme tons les ans, depuis '^ The Reform Act, " 
en 1832 jusqu'a 1841, ou eut lieu I'election, officier rapporteur 
pour le bourg de Wakefield, par le shfirif du comte d' York, dans 
lequel etait le bourg. II fut 6galement nomme pour Tannee 1841, 
mais, desiraut se porter candidat, il envoya sa demission, alle- 
guant cette raison au sh6rif d' York, le 15 Juin ; et, le 21 Juin, le 
8h6rif nomma un autre officier rapporteur. La sec. 11, du Reform 
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Aety ne-permettait a cenx qui voulaient se porter candidats, de 
donner leur demission comme officiers rapporteurs, que dans la 
semaine qui suivait Tavis de leur nomination. Le comite, apres 
une tres habile plaidoirie, a decide ** That Mr. Holdsworth was the 
returning officer of the borough of Wakefield at the time of the 
election, and the proper officer to whom the precept ought to 
have been directed, and was therefore incapable of being elected 
to serve in parliament for that borough/' 

Nous devons egalement repondre a la reference : ** Que M. 
Harper etait a la derniere 6lection Tofficier rapporteur pour la 
division 6lectorale de Gaspfe, etqu'il etait en consequence incapa- 
ble d'etre elu pour representer cette division dans le parlement. 

La petition n'attaque pas relection,elle ne se plaint que du rap- 
port dont le pfetitionnaire demande la correction, en y substituant 
son nom a celui du membre siegeant, M. Harper ; la reference 
eut pu par consequent, suivant moi, etre limitee a la premiere ques- 
tion qui me parait etre la seule de celles posees, que le juge puisse 
dtre appele a d6cider, mais puisqu'on nous en soumet une deux- 
ieme, je crois de notre devoir de la considerer et d'y repondre. 
Parmi les devoirs de Vofficier rapporteur, est celui de nommer 
un clerc d'election. Cet officier est specialement mentionne a la 
sec. 83 du ch. 6 des S. It. C, qui comme toutes les autres parties 
de cet acte qui ont trait aux pouvoirs el devoirs des officiers rap- 
porteurs, est conserve en force par 36 V. ch. 27, s. 2. La loi fait 
du clerc d'election un depute qui doit aider Tofficier rapporteur 
dans rex6cution de ses devoirs, et memo lo remplacer dans cer- 
tains cas, (voir sec. 33, sous-sec. 5,) si I'officier rapporteur devient. 
hors (Titat, (unable, dit le texte anglais,) de remplir les devoirs de 
sa charge, soit par mort, maladie, absence ou autrement. Le cas 
qui nous occupe n'est pas un de ceux specialement mentionn{»s 
dans la loi : on pent, peut-ctre, aussi dire que la legislature n'a 
en en contemplation que les cas que ne pouvait pas controler 
Tofficier rapporteur, et qui ne dependaient pas de sa volonte. 
quoique la loi ne fasse aucune distinction entre Tabsence involon- 
tair.e et Tabsence volontaire. Mais d'un autre c6te, les expressions 
ou autrement ont une 6tendue et une elasticity presque sans 
homes, et il est difficile de croire que le legislateur ait voulu 
laisser les electeurs et leurs droits a la merci du caprice ou de la 
mauvaise foi de Tofficier rapporteur, qui, en refnsant d'agir, 
pouvait empecher Telection et laisser le comte sans representant, 
jusqu'a ce que la chambre eut pu ordonner T^manation d'un nou- 
veau bref, qui, pour la division de Gasp6 entre autres, n'etant 
rapportable que 90 jours apres son emanation, ne le serait g6n6- 
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^^",**"*"' ralement qu'aprcs rajournemcnt des chambres, laissant ainsi la 
Hftnvr. division sans representant pendant toute nne session. 

Le soin qu'a pris le legislateurde prevoir dans la sous-section 
precedente, le cas oiY Ic clerc d'election refuserait d'agir ou negli- 
gerait d'agir, ne permet pas de supposer que Ic fait que Tofficier 
rapporteur, pouvait egalement refuser de remplir ses devoirs lui 
ait echappe. Dans le cas du clerc d'election, il a donne a I'officier 
rapporteur le droit de le remplacer, parcequ'il le pent en tout 
temps et de suite, mais il n'en est pas ainsi de Tofficier rapporteur, 
dont le refus ne pent parvenir a Son Excellence que trop tard pour 
qu'il puisse lui donner un successeur a temps pour que Telection 
ait lieu. De plus, apres la mort, la maladie et Tabsence, quelle 
autre empechement involontaire et incontrolable, reste-il ? Je 
crois que du moment ou Toflicier rapporteur avait signifi6 au clerc 
d*6lection qu'il ne voulait pas remplir les devoirs de cette charge, 
et lui avait remis tons les papiers et documents relatifs li I'felec- 
tion, il etait du devoir de ce dernier d'(»n continuer les procedes, 
et que s'il s'y fnt refuse, sous le pretexte que ce refus d'agir de 
I'officier rapporteur n'etait pas un de cas prevus par la loi, et quo 
son abstention eut empeche Telection, il eut justement meritt* la 
censure du parlement, et qu'elle ne lui aurait pas fait defaut. 

Mais, en admettant m(}me que la loi n'autorisait pas dans ce 
cas, le clerc d'election a remplir les devoirs de Tofficier rappor- 
teur, il les a rempli, Telection a eu lieu, sous tons les autres rap- 
ports, regulierement, les electeurs ont fait leur choix ; et, si Telec- 
tion ne pouvait pas ^tre attaquee pour d'autres informalit6s, il 
serait injuste de les exposer au troubles d'une nouvelle election 
pour cette seule cause. Cest ce qui me parait avoir toujoursetfc 
d6cid6 en Angleterre. 

Heywood, Boroughs, pp. 62, 63. ** The law of parliament has 
departed from the general law of the land, and elections made 
under usurping presiding officers, when there has been the form 
of an election, have uniformly been supported.*' 

1 Douglas,419, Cricklade — Returning Officer refusing to take the 
poll properly, it was taken by others and the election maintained. 

Roe, on Elections, 443, 446, 450, 453. 

1 Peckwell, 406, Taunton. 

Male, Law of Election, p. 84. 

1 Stephens, 84. 

Warren, Election Committees, p. 386 II 

Clerk, Law of Elections (1857), ch. 1, p. 7— ch. 8, p. 858. 

Rogers on Election (1857) p. 358, 359. 

Barron and Austin's Election Cases, Wakefield, p. 300, ci-dessus 
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cit^, oil rtlection a 6te maintenue quoique faite par un officier ^B^j«fliiw 
rapporteur illegalement nomme par le sherif, en rem placement ^•^p^ 
de M. Holdsworth qui Teiait cle droit. La seule difference entre 
ce cas et le present est que le Sherif pouvait seul remplacer 
I'officier rapporteur qui refusait d'agir, et qu ici c'est la loi qui dit 
comment il sera remplace. — A Wakefield M. Barff avait assume 
des pouvoirs quil avait cru trouver dans une commission nnlle, 
que lui avait adrcsseele shWf ; dans le cas qui nous occupe M. 
Joncas a assume ceux qu'il a cru que lui imposait la loi, en 
disant que le clerc d'election doit remplacer Tofficier rapporteur 
lorsqu'il est incapable d'agir. 

La majorite de la cour est d'opinion que M. Joncas pouvait 
continuer les procedfes de Telection. 

Tessier J. — Je ne desire ajouter que quelques courtes ob« 
ecrv^tions au recit detaille des points de fait et de droit de cette 
cause, donne par mes coUegues. 

Surla premiere question de savoir si M. Harper, ayant lac- 
cept6 la charge d'oflScier rapporteur et commence d'agir en cette 
qualite, se trouvait disqualilie a se presenter comme candidat k 
la meme election, je pense qu'il faut appliquer cette maxime, nul 
ne pent ^tre dans la meme affaire, ador el Judex^ partie et juge. 
M. Harper a signe et fait afiicher la proclamation ou annonce de 
r^lection dans tout le comt6 de Gaspe, sous son nom, comme 
officier rapporteur ; il a nomm6 son clerc d'electioii. 11 ne pou- 
vait plus apres cela, dans mou opinion, prendre le role de can- 
didat. II est vrai que quelques jours apres la publication de la 
proclamation d'election, il a oflert sa demission comme officier 
rapporteur, mais meme en supposant qu il eut pu legalement 
olfrir sa demission de cette charge apres avoir commence a la 
remplir, cette demission ne parait pas avoir ete regulieremelit 
presentee ni accept6e. Je n ai aucun doute que M. Harper a agi 
avec une bonne intention ot a cru franchement qu'il agis- 
sait suivant la loi, mais il a commis une erreur de droit. La 
tendance de la legislation sur les elections est de tenirles officier^ 
rapporteurs a Tabri de tout soup(;on de partialite pour un parti 
ou pour un autre ; cela peut-il exister si I'officier rapporteur est 
Tun des candidats. 8i vous lui pormettez de donner sa demission 
le lendemain apres qu'il a commence d'agir, rien ne I'empechera 
de la donner la veille du jour de la votation. II y a done in- 
compatibilite evidente entre ces deux offices. Les precedents sur 
ce point sont nombreux, mais le plus decisif et pent etre le plus 
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z«Bou4i]Uef, rtcent est bien la decision de Tfelection de Wakefiield, en Aligle- 
HMpeT. terre, en 1842, rapportfe par Barron et Austin, page 270. Dans 
cette affaire, M. Holdsworth perdit son sifege en Parlement, 
parce qu'il avait ^te nomme officier rapporteur, quoiqu'il eut 
refuse d'agir et n'a pas de fait agi comme officier rapporteur, s'en 
tenant a sa seuie quality de candidat, mais on a maintenu contre 
lui la disposition d'un statut qui ne lui permettait de refuser que 
dans les huit jours apres sa nomination comme officier rappor- 
teur. Je concours done dans Topinion unanime de ce tribunal 
sur ce point. 

La seconde question consiste a savoir, si le clerc d' election a 
pu yalablement agir comme officier rapporteur, sur le refus de 
M. Harper de continuer a remplir cette charge. Je suis d'opinion 
que la section 38, du chapitre 6, des Statuts Refondus du Canada, 
• est encore en force ; il y est prescrit que '' toiites les foi^ qu'un 
•• officier rapporteur deviendra hors d'etat de remplir les dBVOirs 
" par maladie, absence ou autrement, le clerc d'6lection est requis 
" d'agir en qualite d'officier rapporteur, et sera officier rapporteur 
" a la dite election, de meme que s'il avait et^ duement nomm6.** 

II me parait que quoique M. Harper soit demeure officier rap- 
porteur dejure, le clerc d'6lection, M. Joncas, est devenu officier 
de facto, i\ a agi comme tel, et Telection n'est pas nuUe a cause de 
cela. C'est la doctrine qui a aussi pr^valu dans cette cause dijk 
cit^e du bourg de Wakefield. A la page 300, de Barron et Austin's 
Reports, cette opinion est clairement exprim^e comme suit : 

'' It is laid down by the most respectable authorities on the 
'' law of elections, that if an election has been fairly made, there 
" will be every inclination in the House of Commons to support 
*' the return, notwithstanding any defect in the title of the person 
*' acting as returning officer ; that they w411 accept and allow the 
** return made by the returning officer de facto, although another 
'* may be returning officer dejure. Even where the right to the 
*' office of returning officer is actually in dispute, the House will 
*' not usually inquire into the title of the officer making the 
• •* return, and in the Oxford case, the return under such circums- 
" tances was held to be good. In the Taunton case, where some 
*' of the persons who made the return had no right to the office 
'* of returning officer, the sitting member was nevertheless 
*' declared duly elected ; and though it should appear that per- 
** sons having improperly acted as returning officers, had wilfully 
*' done so, and consequently had rendered themselves liable to 
" censure and punishment by the House, yet it seems that the 
** validity of the election would not be affected." 
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O'est Tavifi dans lequcl je concours avec Tun des Honorables 
Juges de cette Conr. 

Fortier, T., Atty. for Petitioner.. 
Colston, J. G., Atty. for sitting member. 



aud 



IN THE COURT OF QUERN'S BENCH. 

Coram Dori»n Ch J. Monk. Taschkreau, Ramsat and SANBoaw, J J. 

K. mCHO^f, Appellant. 

and 

K. T. GAUVHKAU. Itesrowlent. 

Held ; — [Oi'DftriD ing judgment uf Superior Court.] That a olauie iu a deed of aala uf a ship 
b«tweeo J. and M., to which Q. wad no partj, to the effect that J., vrho was to oompleCe 
tha ihip, ehoulil baj the timber required therefor from Qt., for vrhieh timber M. pro- 
miaed to aceept and pay drafts drawn at liz months, ie a luffioiant writing within art. • 
1235 C. C, and that G having acted thereon with the knowledge and oonaent of M., 
(at whoea instance the deed of sale had been verbally notified to him,) had a direct 
aoUon against M. for the price of the timber lo aold, the draft drawn for which he had 
rwfaiad to accept and pay. 

JUDGMENT. biH DKCBMBKH 1874. 

The facts of the case are fully stated in Chief Justice Mere- 
dith's judgment rendered in the Superior Court, on the 7th of 
June 1872. 

Meredith, C. J. — This is an action for the price of timber 
sold and delivered by the plaintiff to one Julien, who was en- 
gaged in building a ship for the defendant, under an agreement, 
bearing date the 20th March 1868. In that agreement it is cove- 
nanted that : " Le bois que M. Julien achetera de M. T. E. Q-au- 
vrean (the plaintiff) pour aider a construire le dit navire, sera 
pay6 au moyen d'une traite a six mois tirge sur M. Michon (the 
defendant] qui s'oblige par ces presentes a Taccepter et k payer 
a compte du prix de la presente vente," 

The answers to the plaintiff's articulations of facts admit 
that the timber mentioned in the plaintiff's accounts filed in this 
cause, was sold by the Plaintiff* to Julien, at the times and for the 
prices mentioned in the said accounts, that the said timber was 
necessary for, and was used in the construction of the said vessel, 
that Julien drew upon the defendant for the price of the said 
timber, and that the draft was refused, and it is also admitted 
that the defendant on previous occasions accepted and paid' 
drafts, which Julien had drawn on the defendant, in favor of 
th^ plaintiff, for timber sold for the said ship. 



28 COURT OF QUERN'S BENCH, 

^iSf" ^^ ^^ proved by Mr. Kosa, the agent of Julien, that the plain- 

OMTTfwi. ^-g-^ when the said notarial agreement was entered into, was in- 
formed that Julien had been so empowered to draw upon the 
defendant — Rosa also proves that the defendant knew of the 
purchase of the wood in question, and he further says, his evi- 
dence having been taken subject to all legal objections : " Le 
defendeur a lui-meme dit au demandeur en ma presence de livrer 
le bois au dit Julien et que lui le defeiuieur lui paierait pour/' 

This e\idence would not be admissible to prove the liability 
of the defendant to pay for wood sold by the plaintiff' to Julien, 
but the plaintiff* relies upon the written instrument as the main 
proof tending to establish the liability of the defendant, and the 
parol evidence, already adverted to, is admissible to prove that 
the written agreement was accepted by the plaintiff*, and was 
carried out with the knowledge and consent of both parties — 
Hurlstone and Nonnan liep. vol. 4, p. 139, Exchequer, as show- 
ing that the agreement would be binding upon the defendant if 
ofted upon, although not executed by the Plaintiff*. 

The defendant has filed a temporary exception alleging that 
the plaintiff" has recovered a judgment against Julien for the 
debt now sued for, that he has caused the said ship to be seized 
for the satisfaction of the said judgment ; that the defendant has 
claimed the said ship so seized by an opposition, still undeter- 
mined, that in order to obtain possession of the said ship the 
defendant has had to deposit $1000, and to give security to the 
extent of $20,000, and that the proceeds of the sale of the said 
ship, in the event of her being sold, would much more than 
sufBice to pay the claim of the plaintiff". 

I may at once say that T do not think the temporary excep- 
tion can be maintained. 

A surety may complain that a creditor has not been diligent, 
but he cannot complain that he has been diligent as regards the 
principal debtor. If the plaintiffhad a right to stMze (as belonging 
to Julien) the ship for which the timber was purchased, the de- 
fendant ought not to have filed an opposition ; if on the contrary 
the plaintiff had not a right to seize the ship, the defv^ndant is 
entitled to redress, but that redress cannot include a right to 
refuse to pay a debt for which he has legally become bound. In 
a word, the creditor has a right to proceed against the principal 
debtor and the surety at the same time, and until the debt be 
satisfied ; and the proceedings against the one cannot interfere 
with the proceedings against the other. 



COU-RT OF QU KEN'S BENCir. 20 

It was also contended by the defendant, that as the writing 
upon which the plaintiff relies, is a writing between Julien and 
the defendant, and as the plaintiff was not a party to it, that he 
cannot derive any benefit from it ; but I do not think that this 
view can be maintained, either according to the letter of our 
own law or according to the English authorities on the subject- 
Taylor, vol. 2, p. 837, No. 938, says : '' A letter addressed to 
a third party or an answer to a Bill in chancery, or an altidavit 
in any legal proceeding, will suffice, provided the document 
sufficiently refer to the terms of tht^ original verbal promise.'' 

*' A writing need only be signed by the party to be charged " 
Smith's Mercantile Law pp. 385, 408. Theobald, Principal and 
Surety p. 24. 

Fell on Mercantile Guarantees, p. 46. '• The following rule 
may be laid down for the requisites to appear on the face of the 
guarantee : " The name of the party promising, and the person 
on whose behalf the promise is made, the promise itself, and the 
consideration for it.*' *' A benefit to the debtor without any be- 
nefit to the surety is a sufficient consideration/' Th^^obald, p. 8- 
All which appear on the face of the instrument before us. And 
at the following page it is said : '^ It is of no cons<»quence by or 
to whom the letter be written : if written by the assent of one of 
the parties for the purpose of being communicated to the other, 
and that such communication be made." Fell on Mercantile 
Guarantees, pp. 48, 49. 

Our law — Code Civ. Art 12o5 — doe's not say what the writ- 
ing must contain, but if it afford clear proofof the ** promise," " ac- 
knowledgment,*' " ratification," '' representation," or '* assurance," 
sought to be enforced, I do not see that more can be required. 
In the present case the writing affords full proofof the '* assur- 
ance" upon which the plaintiff sues ; and the evidence establishes, 
as already observed, that the assurance w^as acted upon by the 
plaintifi*, with the knowledge and consent of the defendant. 

It remains only for me to allude to the claim of the plaintiff 
for interest at the rate of seven per cent from the time an ac. 
ceptance, if given for the timber, would have matured. 

The plaintiff cited in support of his claim, articles 1069, 1077- 
If those articles were applicable to the present case, the plaintiff 
would be entitled to legal interest, (art. 1785,) from the time of 
the default of the debtor, but the present case is founded on a 
contract of suretyship, and contracts of that kind are in express 
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^ind'^ terms excluded from the operation of the rule laid down by 
oauvreuu. ^rticle 1077. Such being the case we must fall back upon the 
common law, according to which, in the absence of an express 
covenant, and there is none in the present case, the surety is not 
liable for interest until he be put in default by a judicial demand. 
For these reasons, I think that the plaintiff is entitled to 
judgment for the capital sum demanded, but that the interest 
must run from the 16th day of February last, the date of the 
service of process in this cause. 

In appeal, Lan^eliefj F. for Appellant contended : 
The Respondent had no action against the Appellant — a me- 
morandum in writing proving an agreement between them, and 
indicating the names of the parties thereby bound, the nature of 
the agreement and the consideration, being necessary — C. C. 
1235—29 Chs. II, ch. 3 s. 4— Taylor, Evidence, Nos. 981, 988 to 
938— Phillips, Evidence, p. 452. In England the 19 & 20 Vice. 
97 provided that the consideration need not be mentioned — but 
no such provision exists in Quebec. The clause of the contract 
between Julien and Michon on which the Respondent relies is 
not sufficient, no consideration given by Gauvreau to Michon 
is stated; the document shows an agreement between Michon 
and Julien only, the respondent being thereby constituted adjectus 
solutionis gratia. The notification of this contract to him was a 
mere notification that he had been so constituted. To suffice, the 
document should have shown the intention of the appellant to 
bind himself towards the respondent, notice of it must have been 
given to the respondent, who should have declared to the appel- 
lant that he accepted, otherwise we have nothing but a pollicitatio. 

Colston, for respondent. — The document on which res- 
pondent relies contains a sufficient memorandum under the 
statutes of Frauds— Smith's Mercantile Law, p. 462 ; Fell, Law 
of Guaranty and Suretyship, p 70. Taylor, Evidence, No. 938 : 
1 Greenleaf, No. 268. It is sufficient if the undertaking to pay 
can be plainly made out, in all its terms, from any writings of the 
party. And it has been held that the signature of a party as a 
witness to a deed which contained a recital of the agreement, is 
sufficient. Welford vs. Beezelyy 1 Vez. 6. Again it is not neces* 
sary that the memorandum be signed by both parties, or that 
both be legally bound to the performance. Allen vs. Bennei^ 8 
Taunt. 169. Though Gauvreau was no party to the deed bet- 
ween Julien and Michon, he having acted upon the undertaking . 



COURT OF QUEEN'S BENCH. 33 

erf Michon to accept and pay the drafts to be drawn for the tim- **^°'' 
ber purchased therefor, and this to the knowledge and with the ^*»^»«- 
consent of MicHon, the latter is legally bound towards him. Ar- 
ticle 1235 C. C. requires a " writing signed by the party bound/' 
while the Statute of Frauds required the agreement or some me- 
morandum or u *.ote thereof to be in writing. C. C. art. 989 
provides that the consideration of a eouti'act need not be ex. ' 

pressed therein. 

The Court of Queen's Bench ronhrmed the judgment ap- 
pealed from. 

Langloia, Angers and Colston, Atty. for Respondent. 

Langelier F., Atty. for Appellant. 



COUK DE REVISION. 

QUEBEC, 30 JUIN t874 

Coram Stuaiit, J , (^asaui.t, J., ThSstER. J. 

No. 951 
BAHTLEY vs. BOON et AHMSTUONG, 

Opposant. 

et 

ARMSTRONG — Dkmandkuk ks Uahantie, 

vs. 

LA COUPOHATION UV COMTi'; DK HKAUCR, ef al., 

iJt'frn .'t'.ressa en garantie. 

JuGi :<^Que la vonte, pour taxes uunicipsile^, de lots ap|iartoQant 4 uu r^isidant, annono^s ot 
▼endas par la d^fenderei'.^o, comme ap]«irteuant a un non-r(5.sidant» est nuUe, et ne 
oonffere aucan droit d, radjudicataire ; — Que o dernier, trouble, a droit d'appeler la 
corporation locale et celle de Conit^* en garantie, metue apres deux Ans ^^couUs depuia 
la date de radjudication ; — Que les deux corporution" plaidant clle-inemos cette uullit^ 
doirent Otre condamn<!les com mo garante.s k payor los frais?, chaouue pour ruoiti^. 

Son Honneur le Juge Tessieh, rendant ju^-ement pour la 
Cour, s'exprime ainsi : 

'* Le demandeur Bartley a saisi les terres du defendeur Boon 
le 16 Novembre, 1870, en vertu d'uu Jugement rendu en laCour 
de Circuit, district de Beauce, i^iece 70. John Armstrong s'est 
port6 opposant afin d'annuler ctitte saisie, en so pietendant pro- 
prifetaire des dits lots de terre pour les avoir acquis a une vente 
publique de terres faites par la Corporation du Comte de Beauce 
le ler F6vrier, 1869, pour arrerages de taxes suivant Tacte muni- 

5 
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^«y cipal. Le demandeur Bartley a contests cette opposition d*Arm- 
.SSrtrong, strong par une defense au fonds en fait et par une Exception 
^^^e^ti. pferemptoire en droit perp6tuelle, alUguant en r6sum6 : 1°. Que 
les terres saisies 6taient la propri6t6 da d^fendeur Charles Boon, 
dont il etait en possession depuis an-dela de 25 ans ; 2 ^ . Que 
les lots saisis ne sent pas les mdmes que les lots acquis par Arm- 
strong a la vente publique faite par la Corporation du Comt6 de 
Beauce ; 8 ^ . .Que la Corporation du Comt6 de Beauce n'a 
jamais annonc6 en vente les lots saisis sur le dgfendeur de la 
maniere voulue par la loiy 

Avant de r6pondre a ces plaidoyers, Armstrong a portfe la 
pr6sente action en garantie contre la Corporation du Comt6 de 
Beauce, et contre la Corporation du Township de Liniere, en 
leur d6non<;ant la susdite opposition et les plaidoyers du deman- 
deur principal Bartley a Tencontre de cette opposition. 

Le dit John Armstrong all6gue, dans son action en garantie, 
son titre d'adjudication obtenu de la Corporation du comt6 de 
Beauce, sous Tautoritg de I'acte municipal alors en force, la dite 
adjudication et vente ayant eu lieu, '^ aprds avis public suivant 
" I'Etat fourni a la dite Corporation du comt6 de Beauce par la 
** dite Corporation du Township de Linidre, dans les limites de 
" laquelle se trouvent les lots en question, pour taxes et arrfe- 
'* rages d'iceux d\is k la municipality de Liniere," et que les lots 
qui lui ont 6t6 ainsi vendus sont les m^mes que ceux saisis sur 
le d6fendeur Boon. 

Le dit John Armstrong conclut a ce que les dites deux 
Corporation soient tenues d'intervenir, de faire cesser la dite 
contestation, et de Tindemniser de toutes condamnation qui 
pourraient etre prononcfies contre hd sur la dite contestation, et, 
au cas ou le dit John Armstrong serait 6vinc6 des dits lots, a lui 
payer la somme de IllOO, avec int6ret, et les d6pens tant de la 
dite contestation de Bartley que de la demande en garantie. A 
cette demande en garantie, les deux Corporations ont plaids 
s6par6ment, en produisant chacune une defense au fonds en 
droit, une defense en fait, et une Exception en droit perp6tuelle. 

Par une Exception p6remptoire en droit la Corporation de 
Liniere admet: '* que les lots deterre en question appartenaient 
non pas a des non-rgsidants, mais bien k Charles Boon, cultiva- 
teur du Township de Linidre, depuis plusieurs ann6es ; mais elle 
rejette la cause de ces irr^g^arit^s sur le demandeur Armstrong, 
qui aurait 6t6 maire de Linidre quelques anuses avant cela, et 
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qui aurait omis de faire donner caationnement au Secretaire- ^""^^^ 
Trfesorier Oathcart sur qui devrait retomber la garantie ; et anssi ^IJ^, 
8ur la Corporation du Comt6 de Beauce, qui a donn6 illegale- ^^^'etlt 
ment un titre d'adjudication k John Armstrong. 

D'un autre c6t6, la Corporation du Comt6 de Beauce fait aussi 
radmission dans ses Exceptions que lors de Tannonce et de la 
A^ente, Charles Boon 6tait en possession de ces lots de terre depuis 
au-dela de 25 ans, et que ce fait 6tait publiquement connu. La 
Corporation du Comt6 de Beauce rejette la cause de ces irrfegu- 
larites sur la Corporation de Liniere, et tout en pr^tendant que 
la dite Corporation du Comt6 n'est pas responsable, elle ofire au 
demandear et depose le prix d'acquisition, savoir 116.72. 

Les parties out lie la contestation, fait preuve sur toutes les 
issues, donne un consentement que I'Enquete et la preuve soient 
communes aux deux' Corporations, et apres audition finale, il e^t 
inter Venn un Jugement main tenant la defense en droit de la 
Corporation du Comte de Beauce, " condamnant la dite Corpo- 
" ration a remettre au demandeur Armstrong la dite somme de 
" $16.72 qu'elle oflFre de remettre, et d^boutant la demande en 
" garantie du dit John Armstrong avec d^pens, mais sans aucun 
" frais d'Enquete, attendu qu'ils sont inutiles. " 

Par un autre Jugement la defense en droit de Liniere eat 
maintenue. La lecture de ces deux Jugements rendus en Cour 
Supferieure, district de Beauce, le 13 Octobre, 1878, eiplique les 
motifs sur lesquels ils sont fond6s. 

II r^sulte de la preuve qu'en D^cembre, 1868, le Secr6taire- 
Tr^sorier du Township Liniere, D. Cathcart, a transmis au Secr^- 
taire-Tr6sorier du Conseil du Comt6 de Beauce une liste ou Etat 
des terres du dit Township charg6es d'arr^rages de taxes et pour 
ouvrages de chemins, parmi lesquels se trouvaient les quatre lots 
• de Charles Boon, savoir, les lots No. 22 et 28, a partir de la fron- 
tiere dans le Township de Linifere, et les lots No. 22 et 23 a partir 
de la frontiere, sur le chemin de Kennebec, dans le Township de 
Marlow, pour etre annonc6s et vendus suivant I'acte Municipal. 
Cet 6tat indiquant les lots en question comme etant les lots de 
non-r^sidants, 6tait tout-a-fait irrtgulier, defectueux, et n'indiquait 
pas les particularit£s exigees par le paragraphe 19, qu'il faut lire 
en conjonction avec le paragraphe 9 qui precede, et la formule 
D. D. section 59, du chapitre 24 des Statuts Refondus du Bas- 
Canada. Ces particularit^s comprennent le nom du Contribuable, 
s'il est connu, ou qu'il est un non-r^sidaht, la raleur du lot, les 
taxes, etc. 
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^w!*^ II est bien pronve que Charles Boon r6sidait dans le town- 

A?!i**tro*ng, ship dc LinicTe, avait memo b^ti nne petite raaison sur Tun de 

B^auJcc^aL CCS lots qu'il n'habitait que durant Fete, et qu'il etait notoirement 

connn que ces lots apj)artenaient alors depuis plusieurs ann^es 

au dit Charles Boon, qui en elait en possession depuis plus de 

dix ans. 

Observons de suite que par la section 59, parajj. 15, de Tacte 
Municipal alors en force, chap. 24 des Statuts Reibndus du B. C, 
lorsque le proprictairc endeite pour taxe est residant dans la 
municipalitc, il faut cmaner un bref d'cxOcutiou contre ses meu- 
bles pour le montant des taxes municipalcs, et ce n'est qvVa de- 
faut de paiement au moyen di*s meubles, que la Corporation pent 
mettre les immeubles en A^ente. 

Le Secretaire du Conseil de Oomte adopte les irregularites 
du Secretaire du Conseil local, et annonce lausscment ces lots 
comme ceux d'un non-residant, avcc les autres irregularites et 
omissions de I'etat du Contseil local de Liniere, et, sans qu'il eiit 
et^ emane d'executiou contre les biens mobiliers de Charles Boon, 
il annonce la vente de ses immeubles dans la Gazette Officielle 
de Quebec pour des taxes se montant a $1.05 sur chaque lot, et 
les adjuge A John Armstrong, h' present opposant et demandeur 
en garantie, pour le prix de >J;4.18 chacjue, taisant avec les frais 
pour les 4 lots unc* somme de $16.72. Toutes ces irregularites 
rendent cette vente illegale, annulable, au raoins vis-a-vis de 
Charles Boon. Le Secrctaire-Tresorier du Comte ne delivre pas 
de suite le certilicat de venle au dit John Armstrong, parce que 
celui-ci pretend que hi Corporation de Liuiore lui doit une 
somme egnle, pour argent avanci'* pour des travaux munidpaux ; 
le Secretaire-Tresorier du Comto n'objecte pas u cela, otftQ recon- 
nait paye. Deux ans apres, savoir, le 2 Mars, 1871, alors que le 
temps accorde a I'ancien pro])rietaire Boon de reprendre ses 
terres, en remboursant Tacquerettr, t\st expire, John Armstrong 
se presente avec M. Loiguon, secretaire-tresorier de la Corpo- 
ration de Liniere, chez M. Laileur, secretaire-tresorier du Comte 
de Beauce, et la, le secretaire-tresorier de Liniere donnant un 
re(?u au secretaire du Comte de Beauce, pour le prix de Padjudi- 
cation, en raison de ce que la municipalite de Liniere devait 
au dit John Armstrong, celui-ci obtient un litre d' acquisition 
de ces lots sous le sceau et seing de la dite Corporation . du 
Comte de Beauce, date le 2 Mars, 1S71, par lequel le dit secre- 
taire-tresorier reconnait avoir re^u le pri? tant de ces lots que 
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d'autres lots que le dit John AiniNlrong aA'ait acquis en meme . ^•'f*^ 
temps. Ce titre a ete timl)i\- a enregistre, et c'est celui sur A^^frong. 
lequel le dit John Armstrong s'appuie dans sa dite Opposition. Beam6^<*o^ 

Les deux Corporations pretendent daiisleur defense au fonds 
en droit 1 ® quolles ont droit a uiie notice de 80 jours, suivant 
rarticlo 22 du Code P. C. : elles n'ont pas droit a cette notice 
dans ce cas ci ; 2 "^ quVlles no sont pas garantes onvers le dit 
John Armstrong du troul)!-* qu'il soulfro par la saisie deces lots 
et la contestation de son titre de propriete a ces lots par Bartley, 
creancier de Boon, savoir, par le creancior saisissant. 

Pour decider co point, il faut considerer si ces Corporations 
sont responsables des actes de lours secretaires-tresoriers jiour ce 
qui est dans leurs attributions ; lacte municipal ne fait pasdoute 
sur ce point, puisqiVil oblige les »<'oretaires-tresoriersa donner un 
cautionn*'ment de bonne conduits a la (Corporation. Ce principe 
est consacre par la section 64, i)ara^raphe 8, qui dit : " Et conside- 
" rant qu'il s'est eleve des doutes qiinnt au mode de proceder que 
" devrait adopter toute personne doiit la propriete a ete illegale- 
" ment vendue pour des taxes en vertu des dispositions du dit 
" acte des Munieipalites et des chemins du Bas-Canada de 1855, 
" et des actes qui Tamendent, il est par le present declare et d6- 
** Crete : que nul acquereur de terre n'aete, nin'est, en rertudes 
" actes, ni ne sera en vertu du present acte, expose a en etre de- 
** possede avant que jugement ne soit ou n'ait ete prononce par 
" une Cour competente eontre la municipalite dont le Secretaire- 
" Tresorier a regu ouavait droit de reeevoir, le prix d'aoquisition, 
'* ordonnant }\ telle municipalite d'en faire la rem'se,avec ousans 
" dommages, ou declarant nuUo et de nul effet la vente ainsi faite,'' 
et a d'ailleurs ete reconnu par tleux Jugemenis rendus en Cour 
d'appel. 

Barlow r.s\ Corporation d'Artha))aska. 14 L. i\ Jurist, page 
2:6, et Pacaiid y.s. Corporation d'Arihabaska, 17 L. C. Reports, 
page 99. Dans cette cause de Barlow, la Cour d'Appel a rejet6 
la prescription de 2 ans pour ventes illrgales, au moins quant 
aux dommages qui en resultent. 

Les deux Corporations sont-elles tenues toutes deux a cette 
garantie : Tune fournit un e tat erronne et demande la vente; 
Tautre public cette notice vague et incertaine, notoirement fausse, 
agit et vend illegalement ; elle donne meme un titre defectueux 
et irregulier. Dans ces ventes d'irameubles, Taction des deux 
Corporations est pour ainsi dire conjointe ; il en est de meme de 
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Barttey la garantie ; elles sont tontes deux garantes enyers Tacquireur 
j^^ff. ^^^^ Armstrong. 

^ncTet li. Les parties ont proc6de a la preuve des faits sur les Excep- 

tions, et il me semble que ce tribunal doit adjuger de suite sur le 
m^rite de ces contestations. Les droits de propri6te de Boon sont 
en jeu plus que ceux d' Armstrong. Les deux Corporations ont 
eleve la question de la legalite de cette vente, et la Corporation 
du comt6 de Beauce a meme oflert dans son Exception de rem- 
bourser au dit John Armstrong le prix d' adjudication qu'il avait 
paye, savoir, $16.72, pour les quatre lots en question ; par cette 
offre qu'elle a ineme consignee, la Corporation du comt6 de 
Beauce admet la garantie et s'y soumet. 

Les jUgements rendus en Coixr Inferieure doivent done etre 
ren verses. Voici le jugement : 

** Considerant qu il y a erreur, etc., etc., infirme, etc., etc. ; — 
Et considerant que I'adjudication des lots de terre mentionn^s 
dans la demande en garantie de J. Armstrong, a lui faite le ler 
F6vrier, 1869, par la C. du comte de B., et prealablement annon- 
c^s comme 6tant ceux d'un non-residant, est ill^gale et nuUe, et 
qu'elle n'a pu conferer au dit John Armstrong aucun droit de 
propriete a Tencontre de Charles Boon, qui en est restfe le pro- 
pri6taire comme il T^tait lors de la dite adjudication ; 

'* Considerant que le pr6tendu titre de vente octroy* le 2 
Mars, 1871, par la dite C. du comte de B., au dit J. Armstrong 
est aussi entache de nullity et est illegal ; 

" Considerant que les plaidoyers des deux Corporations de 
Liniere et du comte de Beauce sont mal fondes except* cette 
par tie de leurs Exceptions dans laquelle elles alleguent que ces 
lots de terre n'6taient pas ceux d'un non-residant a Tfipoque de 
Tannonce et de Tadjudication des dits lots, mais appartenaient 
depuis plusieurs annees auparavant au dit C. Boon, et aussi cette 
partie de TExceptiou de la C. du C. de B., dans laquelle elle fait 
oflfre au Demandeur en garantie de lui rembourser le prix d'adju- 
dication des dits lots de terre, savoir, $16.72, et les consigne ; | 

" Considerant que le Demandeur en garantie a prouv6 d*une 
maniere suffisante les allegations de sa demande ; 

'' En consequence, la Cou^- maintient cette partie de TException 
de la Corporation du comte de Beauce, dans laquelle elle offre de 
rembourser au dit John Armstrong le prix des dits lots, savoir, 
$16.72 ; condamne la dite C. du comte de Beauce a rembourser et 
payer au dit John Armstrong la dite somme de $16.72 pour le prix 
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des dits lots de terre, et declare que la pr§tendue rente des dits i>*BrtUn»uviiu 
lots n'a confSre aucun droit de propriete sur icenx au dit John TonrikmiTit. 
Armstrong, au prejudice du dit Charles Boon ; declare les dites 
deux Corporations, savoir, la C. du C. de B. et la Corporation du 
Township de Linidre, garantes envers le dit John Armstrong, et 
en outre condamne les deux Corporations, savoir, la Corporation 
du comt6 de Beauce et la Corporation du township de Linidre 
aux frais de Taction en garantie, aux frais de Topposition du dit 
John Armstrong et de la contestation d'icelle, ainsi que des frais 
de cette cause en rSvision ; lesquels frais seront payables, moiti6 
par la Corporation du comt6 de Beauce, et moiti^ par la Corpo- 
ration du township de Liniere. '' 

L'Honorable Juge Casault diffi§rant — Jugement renverse. 

S. Thiberge^ pour le demandeur. 

Blanchet 8f Pentland, pour Armstrong, demandeur en garantie* 

E. Bruneau, pour la Corporation de Liniere. 

L. Taschereau, pour la Corporation du comt6 de Beauce. 
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c 

QUBBBC, 7 FfiVRlER, 1874. 
Coram Casault, J. 

No. t23. 
D'fiSTIMAUVILLE. 

vs, 
TOUSIGNANT, Ksql^. 

Juot :— 1 o Qae la d^mence et rimb^oiliU notoires ne rondent pas, avant rintardioUon, Ub 
aotes de oelni qai en sonffre nuU, et qu'ellea ne lea font qn'anDalables pour lesion. 

2« — Qae r^poQX, le parent ou Pallid de Timb^cile et de oelui qui est en ddmenoe peuvent 
MUlf proToquer rinterdietion ; que tant qu'elle n'a pas ^t^ pronono^e oelui qui y eat 
anjet est ik la t^te de ion patrimoiae, et que lea tiers ne penvent s'adreAser qu'4 lui. 

, 3^— Que rimb^oile et oelni qui est en d^menoe jouissent de leurs droits, tant qu'ila ne aont 
pas intardits, et qnHls peuvent valablement les invoqueren joatice, et que traduits U 
par aux lea tiexi peuTent Talablement s'y dtfendre. 
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D'EBtimauville 4 ^ — Qua rall^gation dans une declaration de mati6re8 ^trang^roB i la demande et qui n« 
TouiiiffnBnr. pouvent ecrvir il I'appuyer est un mojen qui doit, ainsi que Tabsence d'all^gatioDe 

n^oeBsaires poarmontrer un droit k ce qui eet deinand<^, dtre invoqu^ par defense en 
droit et non par exception h. la forme. 

fi® — Qi'.p le l<^gatairo univernel en usufruit auquel un cn'ancier do la succession oppose la 
vnieur des rerenufl de son legs est mat fondi^ a demander le d<^tail do ce& revenua que 
Uii Koul conniiU, et qu'il suffit pour le cr(?ancier dans co oas d'cn mentinnner apprcxiua- 
tivement la valo'ir. 

Par sou testament en date du ler juin, 1833, feu Autoine 
Ovide Tarrieii de Lanaudiere legua a Dame Marguerite D'Esti- 
mauville, epouse de THonorable Juge Holland, et la demande- 
resse en cette cause, Tusufruit et jouissance, sa vie durant, d'une 
somme de $4,000.00, dont la propriett' devait passer a ses enfants. 
Par ce meme testament, M. de Lanaudiere institua Demoiselle 
Charles Marguerite Tarrieu de Lanaudiere sa legatrice univer- 
sels en usufruit et nommer pour ses legataires universels en pro- 
pri6te les personnes denommees au dit testament. Quelques 
annees plus tard, M de Lanaudiere est decode, sans avoir r6vo- 
que ce testament. En 1843, Dame Marguerite D'Estimauville, 
conjointement avec son mari, L'Honorable Juge RoUand, 
institua une action contre Demoiselle Charles Marguerite Tarrieu 
de Lanaudiere, la legatrice universelle en usufruit, et contre 
tons les legataires universels en propriete de feu Antoine 
Ovide Tarrieu de Lanaudiere, pour faire reconnaitre ses droits 
au legs particulier a elle fait comme susdit, et pour en obtenir 
la delivrance et le paiement. Le 16 Janvier 1857, Madame Eol- 
land, apres une lutte de 14 ans, eut gain de cause, et la Cour 
d'Appel lui accorda les conclusions de sa demande. 

En execution de ce jugement, les biens restant alors de la 
succession de feu Antoine Ovide Tarrieu de Lanaudiere ont ete 
saisis et vendus ; mais les deniers provenant de cette vente n'ont 
pas ete suflisants pour acquitter ce jugement. 

Depuis, Mademoiselle Charles Marguerite Tarrieu de Lanau- 
diere est deced^e, et le deiendeur, en sa qualite de tuleur a ses 
enfants, est son seul et unique representant legal etayant cause. 

L'Honorable Juge liolland est aussidecede sans avoir faitde 
testament. 

La presente poursuite est intentee par Dame Marguerite d'Es- , 
timauville, seule, contre le deiendeur es-qualite,pour faire declarer 
exfecutoire contre lui seul le jugement du 16 Janvier, 1857, pour 
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toute la balance restant due sur icelui en capital, interets et frais, D'E«*paaTuie 
et pour faire condamner le d^fendeur es-qualite, a reprendrc Tou«ignant. 
llnstance de la dite feue Demoiselle Charles IMarguerite Tarrieu 
de Lanaiidiere sur les derniers erromouis sur les procedures en 
execution dii dit jugement. 

Outre les allegations ordinaires dune demande en declara- 
tion de jugement executoire, la demanderesse all6gue ce qui suit : 

" Que la dite Demoiselle Charles Marguerite Tarrieu de La- 
" naudiere, en vertu du legs universel a elle fait et a ses soeursi 
" les Demoiselles Tarrieu de Lanaudiere, et accru pour le total en 
'• sa faveur, a re<?u et recueilli de la succession du dit feu Antoine 
" Ovide Tarrieu de Lanaudiere, a titre d'usufruit d'iceux, des 
" sommes plus que suffisantes pour acquitter le montant des 
** condamnations en capital et interets, tant echus qu'a echoir, et 
*' les depens, de m^me que la balance et les arrerages dus sur 
** iceux jusqu'a ce jour, ainsi qu'en vertu du dit jugement et des 
•* condamnations portees centre elle, la dite Demoiselle Charles 
** Marguerite Tarrieu de Lanaudiere ; et a son defaut ses repre- 
•' sentants et ayant cause sont tenus de le faire, la dite Demoiselle 
** Charles Marguerite Tarrieu de Lanaudiere ayant, en vertu du 
" legs a elle fait, beneficie et amendr^ d'une somme d*au-del^ de 
** quatre mille louis. 

" Que les biens composant la succession du dit Antoine Ovide 
" Tarrieu de Lanaudiere, qui ont ete vendus comme susdit, ayant 
" fete insuffisants pour payer et acquitter le montant des con- 
" damnations portees par le dit jugement et le dit legs, en capital 
** et intferets, la demanderesse, la dite Marguerite D'Estimauville, 
" est en droit de reclamer de la dite Demoiselle Charles Margue- 
*' rite Tarri I de Lanaudiere ou de ses representants et ayant 
" cause, la balanc * restee due en capital et interet sur le dit juge- 
" ment, lesquels s'elevent aujourd'hui a la somme de iI2564 3s. 
•* 9d., fetant ^952 7s. 7d. pour le capital, £661 8s. Sd. pour ba- 
'* lance des interets calcules jusqu'au 16 Octobre, 1856, et £dSS 
* 78. lid. pour interets sur le capital de «£952 7s. 7d. du 16 Oc- 
" tobre jusqui'au 15 F^vrier, (1873. " 

Conclusions : — " Pourquoi la dite demanderesse conclut ^ ce 
" que le dit dfefendeur es-qualite soit assign6 a comparaitre pour 
" reprendre I'instance de la dite Demoiselle Charles Marguerite 
" Tarrieu de Lanaudiere, d*apres les derniers errements faits sur 
" Tinstance et procfedure en execution du jugement ci-haut men- 
*• tionnfe et sur le dit jugement, et voir encore dire et declarer le 

6 
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^^'*!^*''^'"**' dit jugement ex6cutoire centre le dit d^fendenr es-qualit6 de 
^TouHiffiinnt. u tuteuT dcs dits mineurs, et les dits mineurs eux-memes, pour la 
" dite somme de <£2554 3s. 9d., avec interet sur icelle du 16 F6- 
** vrier, 1873, jusqu'au paiement ; a ce que faute par le dit defen. 
" deur es-qualite do r^^prendre volontairement la dite instance 
" elle soit declaree compulsoirement reprise centre lui, si besoin 
•* est; a ce que le jugement du 16 Janvier, 1857, soit declare 
'* ex^cutoire contre le dit d^fendeur es-qualite de tutcur aux dits 
** mineurs, et contre ces derniers et sur leurs biens, pour la dite 
** somme de i;2554 3s. 9d., avec interet du 16 Fevrier, 1873 ; la 
*' dite demanderesse faisant une demande speciale d'inter^ts 
" 6chu8 et capitalises corame susdit, avec depens." 

Le defendeur es-qualit6, entre autres defenses, a produit 
I'exception a la forme suivante : — 

Parce que la demanderesse en cette cause, Dame Marguerite 
D'Estimauville, est depuis plus de trois aus dans un 6tat de de- 
mence et d'imbecilite notoire, et que depuis cette epoque et en- 
core actuellement elle n'est aucunement capable de faire aucun 
acte civil ; que lors de I'emanation de Taction en cette cause, et 
longtemps auparavant, la dite demanderesse etait completement 
incapable des effete civils et n'avait pas le libre exercice de ses 
droits pour ester en justice en la presente cause et qu'elle est 
encore dans le meme etat d^incapacite. 

Parce que la demande en cette cause n est pas suffisamment 
libell6e, qu'elle est vague et contradictoire, et ne demontre paa 
suffisamment les causes d'action que la demanderesse pretend 
avoir contre le defendeur. 

Parce que la demanderesse n'allegue pas qu*elle represente 
son d^funt mari, ni on vertu de quel titre elle le represente, pour 
reclamer le montant entier du jugement du 16 Janvier, 1857, en 
capital et interet. 

Parce que la dite demanderesse alleguo que le defendeur es- 
qualite en cette cause est tenu au paiement de la somme qu'elle 
reclame comme repr^sentant Demoiselle Charles Marguerite Tar- 
rieu de Lanaudiere en vertu du testament de cette derniere re<ju 
le 10 Avril, 1848, devant Mtre. Parent, Notaire et temoins, et de 
son codicile recju devant le meme Notaire et temoins le 12 Juil- 
let, 1849, et qu'elle allegue en meme temps que la dite testatrice, 
Charles Marguerite Tarrieu de Lanaudiere, est d6ced6e k Que- 
bec le 16 Novembre," 1846. 
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Parce que, suivant la declaration de la demanderesse en cette i>'E»tJ^«»a^iu« 
cause, la dite Charles Marguerite Tarrieu de Lanaudierc serait Toa«gn»nt. 
decedee longtemps avant la date des testament et codicile que la 
demauderesse allegue et sur lesquelles elle base la pr^sente 
action contre le dit defeiideur. 

Parce que la declaration de la demanderesfie en cette cause 
ne comporte pasune demande en declaration de jugement execu- 
toire contre le defendeur, mais qu'elle comporte au contraire une 
demande fondee sur des faits etrangers au jugement en question 
et que la demanderesse n'allegue pas suffisamment pour per. 
mettre au dit defendeur d'y repondre. 

Parce que la presento action n'est et ne poutetre autre qu'une 
action en declaration du jugement executoire, et que pour obtenir 
ses conclusions contre le dit defendeur, la demanderesse etait 
tenue de faire voir par ses allegations que le dit defendeur etait 
le representant legal de tons les defendeurs mentionnes dans le 
jugement cite dans sa declaration, mais qu'au contraire la de- 
manderesse allegue que le dit defendeur est tenu au paiement du 
dit jugement, parce que Demoiselle Charles Marguerite Tarrieu 
de Lanaudiere a retire de la succession du dit Antoine Ovide 
Tarrieu de Lanaudiere une somme d*au-dela de €4000, au moyen 
de son usufruit durant sa jouissance comme legataire usufruitiere. 

Parce que la dite demanderesse n'allegue pas a quelle 
epoque ni de quelle maniere la dite Charles Marguerite Tarrieu 
de Lanaudiere a re<^u une somme de plus de ^54000, notamment, 
si c'est avant ou apres le jugement cite par la demanderesse. 

Parce que, dans sa demande en declaration de jugement 
executoire, la demanderesse ne peui allegner d autres faits que 
ceux necessaires pour etablir la representation de la dite Charles 
Marguerite Tarrieu de Lanaudiere par le dit defendeur, et que 
toutes autres allegations qui ne se rapportent pas a ces faits 
doivent etre retranchees de la dite declaration. 

Reponse en droit de la demanderesse : 

Parce qu'aucun des inoyenscontenus et enonces dans la dite 
exception ne pent faire le sujet d'une exception k la forme. 

Parce que la pretendue insanite et demence de la dite de- 
manderesse, telle qu'alleguee par le dit defendeur, ne pent faire 
le sujet d*une exception a la forme, et ne pent cntrainer le renvoi 
de Taction en cette cause, et que ce n'est pas une reponse a la 
dite action. 
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^'^•*|J*^^^*' Parce que la pr6t endue insuffisance des allegations /le la 

Touiignant declaration de la dite demanderesse, telle qu'all6gu6e par le dit 

defendeur, ne pent faire le sujet d'une exception a la forme et 

n'est pas uu moyen de demauder le reu\oi de Taction par un 

plaidoyer preliminaire. 

Parce que la pretendue erreur de date dans Tenonciation de 
la mort de la dite Charles Marguerite Tarrieu de Lanaudiere, telle 
qu'alleguee par le dit delendeur, ])eut faire le sujet d^une defense 
au fonds, mais non le sujet d'une exception a la forme, et que pour 
un moyen semblable Taction en cette cause ne pent etre renvoy^e. 

Parce que dans le cas ou la declaration de la dite demande- 
resse ne comporterait pas les allegations d'une demande en d6- 
claration d(^ jugement executoire contre le defendeur, bien que 
les conclusions soient a cette fin, il ne s'en suit pas que le defen- 
deur puisse en loi demander le renvoi de Taction de la dite de- 
manderesse au moyen d'un plaidoyer preliminaire, pas plus qu'il 
le pent en allegnant que les alltii-ations de la declaration sont en 
contradiction avec les conclusions prise;? par icelle, et que les 
conclusions ne decoulent pas des promises. 

Parce qu'en supposant que la dite demanderebse aurait, dans 
une partie de sa declaration, allegue de;^ fuits qui ne paraissent 
pas se rattachor directement aux fins de sa demande, etque dans 
une autre partie elle aurait omis quelqucs details qui paraitraient 
utiles aux fins de la demande, il ne sVn suit pas que le dit dfefen- 
deur soit bien fonde en droit a demander le renvoi de Taction de 
la dite demanderesse au moyen d'une exception a la forme. 

Suivant Tarticle 116 du Code de Procedure Civile sont invo- 
ques par exception a la forme les moyens resultant : 1 ^ . Des 
informalite's dans Tassignation ; 2® . Des informal! t^s danslade- 
mande, lorsqu'elle ist en contravention avec les dispositions con- 
tenuesdans les arts. 14, 19, 50 et 66. Dans le cas actuel, le dfefen- 
deur n'invoque pas d'iiiibrmalitrs dans Tassignation. On s'en 
convaincra facilement en consultant le chapitre premier dutitre 
premier du Code de Procedure Civile, de Tassignation. 

11 faut done que cette exception a la forme soit fondee sur des 
iulbrmalites dans la demande, parce qu'elle serait en contravention 
avec les articles 14, 19, 50, 62 et 50 du Code de Procedure Civile. 
Art. 14. II faut avoir le libre exercice de ses droits pour ester en 
justice, etc., etc. Or, quels sont ceux qui n'ont pasle libre exercice 
de leurs droits civils, et qui en consequence, ne peuvent ester en 
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justice ? Ce sont les condamn^s, c<mix qui sont morts civilement, »*B«*^«'*n» 
lesmineurs, les interdits, ceux qui sont sous rassistaiice d'un con- ''^'*^»^«**- 
sell, et enfin les femmes sous puissance de mari. La demnderesse 
^videmment n'est dans aucun de ces cas ; du moins le dfefendeur 
n'allegue rien dans son exception qui Tindique. D'ailleurs ce 
n'est jamais un moyen de defense que de dire a une personne qui 
poursuit une action quVlle nest pas compos mentis, si elle n'a pas 
ete interdite. La proposition contraire serait si absurde qu'il n'y 
a qu'a dire que la cousoquence serait qu'avant de plaider au fonds 
chaque partie pourrait obtenir une imquete sur Tctat mental de 
sa partie adverse. Que de Ibis il arriverait que la Cour pourrait 
difficilement decider laquelle des deux est la moins insensee \ 
Evidemment le defendeur ne se plaint d'aucune des informalites 
mentionnees aux articles 50, 52 et 51) du Code de Procedure Ci- 
vile. Done aucun des moyens autv)rises par le Code de Proce- 
dure Civile pour justifier une oxceptio.i a la forme ne se trouve 
invoqu^ par le defendeur dans son exception. Toute personne 
pent actionner, a moins d'une exception expresse. 

Code Proc. Civ. arts. 14, 19, 50. 52, 56 et 116. 

Pigeau, liv. 2, part. 1, de lademande, tit. 1, chap. 2, sec. 1 et 2. 

Le meme, vol. 1, pp. 63, 66, 84 et 90. 

Carre et Chauveau, table vo. action. 

Le meme, vol. 1, introduction, No. 95, — incapacit^s relatives. 

Bioche, Diet, de Proc. Civ. vo. action, Nos. 110 et 111. 

Boitard, vol. 1, pp. 86, 87, No. 12. 

Thomines des Mazures, vol. 1, pp. 11 et 13. 

Bousquet, Diet de Droit, vo. action. 

Jusqu a son interdiction, Timbecile a la possession et Texercice 
de tons ses droits civils ; il reste a la tete de son patrimoine, et peut 
ester en jugement, soit en demandant, soit en defendant ; ceux qu'il 
fait assigner en justice ne peuvent valublement se defendre en 
lui reprochant son insanite. De plus, il n'y a que Tepoux, le parent 
et Tallie de Timbecile qui puisse provoquer son interdiction ; en 
consequence, toute autre personne est mal fondee en se pr6valant 
de la faiblesse de son esprit, et meme de sa folic. Et la nullity 
des actes faits par une personne frappee d'alienation mentale n'est 
pas une nullite absolue, mais simplement une nullite relative qui 
ne peut etre invoquee que par les parties que la loi indique. 

Code Civil, arts. 32*!, 987, 2nd parag. 
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»'»»*|^»°^'"« Demolombe, vol. 8, pp. 418 et 419. 

oungnftnt. L'iiisuffisaiice des allegations dans la demande, les enoncia- 

tions vagues et les contradictions qui peuvent s'y trouver, Tabsence 
de details suffisants, les erreurs de dates, I'allegation de faits 
etrangers aux jugement en question et a lademandeen d6claration 
de jugement e^fecutoire, toutes ces choses doivent faire le sujet 
d'une defense en droit et noji celui d'une exception a la forme ; 
car elles tendent toutes a dcmontrer que les conclusions de Tac- 
tion ne decouleut pas des premises, ou bien que la demanderesse 
n'allegue pas suffisamment pour obtenir Texercice du droit qu'elle 
reclame. II faut done avoir recours a la defense en droit pour 
faire valoir ces defecLuosites qui constituent des insuffimnces et non 
des informalites dans la demande. 

Code de Proc. Civ., arts. 50 et 147. 

50e regie de pratique de la Cour Superieure. 

Paquin vs. Morin, C. C. appelable, No. 19 de 1868. 

McAvoy v$. Paudelet dit Plaisance, C. S., No. 230 de 1865. 

Belleau vs, Boulliane, C. S., No. 550 de 1864. 

Per curiam : — Dame Marguerite d'Estimaixville, veuve de 
I'Hon. Jean Koch Holland, allegue un jugement de la Cour d*Ap- 
pel du 16 Janvier 1857, condamnant Demoiselle Charles Margue- 
rite Tarrieu de Lanaudiere, legataire universelle en usufruit (tant 
directe que par accroissement) de feu Antoine Ovide Tarrieu de 
Lanaudiere (testament du ler Juin, 1833,) et les legataires en 
propriete moins un a lui payer JC742 17s. Id. pour 13 annees d'in- 
ter^ts sur 4:952 7s. 7d. partie du legs particulier en usufruit de 
£1000 Os. Od. a elle fait par le dit Antoine Ovide Tarrieu de La- 
naudiere, et a c!ontinuer a lui servir les interets sur laditesomme 
jusqua &a mort, ou jut.qu'au paiement du capital, et a lui payer 
la dite partie du capital (ci;952 7s. 7d.) en par elle dounant 
caution pour la restitution d'icelui a ses enfants ; qu'en vertu 
de ce jugement les bieus iramobiliers du dit feu Antoine Ovide 
Tarrieu de Lanaudiere auraient ete saisis et vendus, et que sur 
leur produit la dite Dame Marguerite d'Estimauville n'aurait 
6te coUoquee que pour c€229 15s. 2d., sur lesquels d6duisant 
c£154 6s. 4d., frais de i^remiere instance et d'appel, il restait 
£lb 8s. lOd. imputes sur les arrerages d'interet de son legs 
qui restaient a iI667 8s. 3d., le surplus des deniers ayant et6 
attribues aux autres creanciers de la succession ; qu'elle a 
donne le cautionnement voulu ; que Demoiselle Charles Margue- 
rite Tarrieu de Lanaudiere ayant recueilli de son usufruit une 
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somme d'au-dela de <£4000 Os. Od., elle est tenue de payer le i>'»«tiM»«^"« 
montant dujugement en capital et interets echus lors dujuge- 'r«"«»ff"»n* 
ment, et depuis se montant a 4:2.554 3s. 9d., savoir, i:667 8s. 3d. 
balance des interets accordes par lo jugcment, £d52 7s. 7d. capital 
du dit legs, et c£932 7s. lid. pour interets sur le dit legs accordes 
depnis par le dit jugement jusqu'ii ]a date de Taction, 14 Mars, 
1873. Le reste de la declaration contient les allegations neces- 
saires pour montrer que les enfants du defendeur representent 
la dite Demoiselle Charles Marguerite Tarrieu de Lanaudiere ; 
puis viennent les conclusions qui sont que I'instance en execution 
du dit jugement soit tenue pour reprise et le jugement declare 
ex6cutoire contro le defendeur es-qualiti\ et a ce qi/'i soit con- 
damne a payer a la demanderesse i:2554 3s. 9d., avec interets du 
16 Janvier, 1873, et les depens. 

Le defendeur a oppose a cette action deux plaidoyers preli" 
minaires, une exception a la forme et une exception dilatoire- 
(Les moyens de cette except urn a i a forme qvi est fa scute don t it s^agit 
maintennnt sent cites ptus haut.) Exception a la forme. Insuffisance 
du libelle de la demande. Si Tallegation que la deraandereese 
represente son mari, demandeur avec elle dans Taction primitive, 
et celle du titre en rertu duquel elle pent reclamer le montant 
entier du jugement sont necessaires, la declaration, en leur ab- 
sence, ne montre pas un droit d'action, quant a cette partie ; par 
consequent ce moyen doit etro invoque par une defense en droit. 
La regie sous ce rapport est qu(^ si la declaration contient des 
allegations suffisantes pour montrer uu droit d'action, mais ne 
contient pas les details suffisants pour permettre au defendeur 
d*y r6pondre, ce dernier doit s'en plaindre par exception a la 
forme. Si la declaration ne contient pas des allegations sulfisantes 
pour justifier et soutenir les conclusions, il y a lieu a la defense 
en droit. On pent aussi par defense en droit faire rejeter toutes 
les allegations de matieres etrangeres qui ne justifient pas les 
conclusions. L'absence d' allegation des droits ou du titre de la 
demanderesse a la part de son mari dans le jugement primitif, 
s'il en avait une, ne justiiie pas les conclusions de la demande- 
resse pour le tout. De meme Tallegation de faits f trangers a une 
demande en declaration de jugement executoire ne justifie pas 
des conclusions a cet effet. II y a lieu dans ces deux cas a la 
defense en droit et non a Texception a la forme. II en est de 
meme de Tallegation de droits conferes par un testament dont la 
date est stibs§quente a la mort de la testatrice. Semblable testa- 
ment ne confere aucun droit ; le defendeur pent en consequence 
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^'^•*'j;*"''"*repondre par une defense en droit. Mais il pent anssi daas ce 

Totttigimnt. ^j^g^ comme dans tons les aiitres on le lihelle de Taction ne con- 

tient pas Tenonciation d'un droit d'action, plaider par defense au 

fonds on meme invoqner ce moyen a la plaidoirie oralo finale 

sans I'avoir consigne dans ses defenses 

Je ne snis pas pret a dire qne le fait senl et isole qu'un l§ga- 
taire en nsufruit a retire de son legs nne somme excedant le 
capital et les interets dus a nn legataire particulier est suffisant 
pour donner a ce dernier une action contre Tusufruitier pour le 
montant en tier en capital et interet de son legs ; mais s'il est 
suffisant, le legataire particulier nVst pas tenu d'all6guer quant 
au montant per<ju par Tusufruitier dos details qu'il ne pent con- 
naitre, et ce pour Tinformation de celui qui a touchy les revenus 
et qui seul connait ces details. On ne pent exiger de lui que la 
mention d'une somme approximative. Cost ^ celui qui I'a touch6e 
a en montrer Texageration et Tinexactitude ; lui seul le pent. 
Ainsi si le fait seul que Demoiselle Charles Marguerite Tarrieu 
de Lanaudiere a per^u de son legs et usufruit une somme exce- 
dant le montant en capital et interet dn a la demanderesse pent, 
sans avoir egard aux allegations sous ce rapport des legataires 
en propriete, donner a la demanderesse droit a un jugement 
contre Tusnfruitiere, elle I'a enonce suffisamment en disant que 
cet usufruit avait produit a Mademoiselle de Lanaudiere une 
somme d'au-dela de c£4000«0s. Od., et excedant le capital et les 
intferets echus sur son legs. Si ce fait seul n'est pas suffisant pour 
lui donner droit de ^ecou^Ter le capital et les interets de I'usu- 
fruitiere, elle n*a pas allegu6 un droit d'action,et par consequent 
c'est par une defense en droit et non par une exception a la forme 
que le defendeur doit s'en prevaloir. 

Demence et imbecilite de la demanderesse. 

Notre Code Civil, arts. 334 et 335, etablit une distinction 
importante entre les actes anterieurs et les actes posterieurs A 
rinterdiction pour demence et imbecilite. Les premiers ne sont 
qu'annulables, tandis que les seconds sont nuls de droit. Actes 
signifient, sans aucun doute, dans le premier de ces articles, toutes 
assignations, significations et poursuites par ou contre Tinterdit 
(Demolombe, vol. 8, Nos. 658 et 642). Mais j'ai peine a croire avec 
Demolombe que le deuxieme de ces articles ait une aussi grande 
fetendue. En effet, apres Tinterdiction, I'interdit est represents par 
un curateur qui pent recevoir toutes les assignations et significa- 
tions qu*un tiers pent avoir a exercer contre Tinterdit ; mais arant 
rinterdiction, Timbecile est a la t^te deson patrimoine, etles tiers 
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ne peuyent s'sdresser qu'a lui, ne pouvant pas provoquer son oEstimaavuie 
interdiction (Code Civil, art. 327), et si on leur aie le droit de Tousigi^t, 
Vassigner, on declare par la meme qu'ils doivent subir sans remede, 
les d6ch6ances resultant de la prescription qui court en fayeur 
de Timbfecile, et que les prescriptions qui courent coiitre Timbe- 
cile (autres que celle exceptees en Tart. 226 du Code Civil) ne 
peuvent pas 6tre interrompues par une assignation en son nom. 
Je crois que cette art. 335, en disant que ces actes peuvent etre 
annules et en confiant par la m^me ce pouvoir a la sagesse des 
tribunaux, a voulu limiter son application au cas ou le tiers aurait 
deloyalement abusg de la dfemence d'une personne pour s'enrichir 
a ses d^pens, et non au cas ou, assigne pour r^pondre a une 
demande formulae par Timbfecile, il n'a fait qu'invoquer une legi- 
time defense qu'a maintenue le tribunal. L'art. 14 du Code de 
Procedure Civile ne permet d'ester en justice qu'a celui qui a le 
libre exercice de ses droits ; mais la personne souffrant de de- 
mence ou d'imbfecilite n'en est pas privee dans ses moments 
lucides, si elle en a, (c. c. art. 986). Elle ne Test que pendant 
ses moments d'aberration mentale. Je ne crois pas que ce moyen 
puisse prevaloir. Le d^fendeur ne pent pas provoquer Tinter- 
diction ; s'il le pouvait, la personne a interdire serait amen6e 
devant le Juge et examinee en presence du conseil de famille ; 
son t6moignage serait la base de Tadmission ou du rejet de la 
demande en interdiction. Pourrait-elle esperer une appreciation 
aussi juste et aussi correcte de son etat, s'll pouvait etre prouv6 
par des t^moins ? 

Jugement de la Cour : — " Oonsid^rant que I'allegation dans 
la dfeclaration de matieres 6trang6res a la demande, et qui ne 
peuvent servir a I'appuyer, est un moyen qui, ainsi que I'absence 
d'all6gation n6cessaire pour montrer un droit a ce qui est de- 
mands, doit etre invoqu6 par defense en droit et non par excep- 
tion ^ la forme : 

" Consid^rant que le l^gataire universel en usufruit, auquel 
un crfeancier de la succession oppose la valeur des revenus de 
son legs, est mal fonde a demander le detail de ces revenus que 
lui seul connait, et qu'il suflBit pour le creancier, dans ce cas, d'en 
mentiouner approximativement la valeur ; 

" Consideraut que la d^mence et Timb^cilitg notoiro ne ren- 
dant pas, avant Tinterdiction, les actes de celui qui en souffre 
nals, et qu'elles ne les font qu'annulables pour lesion ; 

" CoBLttd6rant que Tgpouse, le parent ou Tallin de Timbecile et 
de celui qxd est en d^mence peuvent seuls provoquer Tinterdictiou 

7 
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*'^"*" que tant qn'elle n'a pas §t6 prononc^e, celui qui y est sujet est a la 
simrqaiu. ^^^ ^^ g^j^ patrimoine, et que les tiers ne peuvent s'adresser qu'a 
lui ; 

" Oonsid^rant que TimbScile et celui qui est en demence 
jouissent de leurs droits tant qu'ils ne sont pas interdits, et qu'ils 
peuvent yalablement les invoquer en justice, et que traduit la 
par eux, un' tiers pent yalablement s'y d^fendre ; maintient la 
B6ponse en droit de la demanderesse, et renvoie Texception a la 
forme du d6tendeur ds-qualit^, avec dSpens." 

i). J. Montambault, Procureur de la Demanderesse. 
Talbot et Tousignant, Procureur du D^fendeur. 
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QUfiBBG, 4 MAH8, 1875. 

Coram DoaioM, Jug&-6n-chef, Monk J., Ramsay, J., 

Sanborn, J., et Plamomoon, J. 

PISRRB CAM AC dit MARQUIS, 

ApptUmi, 

el 

JEAN CANAC dit MARQUIS, 

Inlim^, 

Juoft : ~1 <> . Qa'an UiUmtnt d^olar^ nal Hbld :~1 » ThU » will deUred nail m » will 

eomme tafUment Authtntiqae p«Qt dtr* in notftrial form, m^y be invoked and de- 

ioToqutf et d<cUr< TaUble eomme teiU- olMred good and raiid as a will in the form 

ment laiYant lea ioU angUUee. 2 ^ . Qa'an derlred from the laws of England. 2 ^ . That 

teitament fait par une perMnne qai a a will, made by a person who haa loat tfaa 

perda lam^motVe dM mot; mail qai a eon- faculty of remembering vforde, but whose in- 

■err^ one par/aite intdltffenee dee choeee tolleot remains unimpaired as to thinge, will 

sera maintena par la Cour. be maintained by the Conrt. 

Per curiam : En Janvier 1867, Tappelant porta contre Tin- 
tim6 et Mde. Beaulieu, sa scBur, une action en petition d'her6dit£, 
par laquelle il r^clamait eomme Tun des h^ritiers de Mde. 
Marquis, sa m&re, un cinquidme des biens qu'elle avait laiss6s 
dans sa succession. 

L4ntim6 et Mde. Beaulieu opposerent a cette demande un 
testament de Mde. Marquis, ref u devant un notaire et deux 
t^moins, en date du 18 Janvier, 1865, qui les faisait sea l^gataires 
universels. 
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L'appelant s'inscrivit en faux, et le testament {xxt d6clar6 ^*JJ"* 
faux, parce qn'il n'avait pas 6te fait suivant les formalit^s requi- M^rqui.. 
ses poor le testament authentique. 

Plus tard, rintim6 pronva ce testament comme 6tant nn 
testament fait snivant les formes requises par les lois d' Angleterre, 
et demanda la permission de Tinvoquer comme tel a Tencontre 
de I'appelant. Sa demande ayant 6t6 accordee, il invoqna de 
nonveau le meme testament, mais cette fois-ci, non comme testa- 
ment authentique, tel qn'il Tavait fait en premier lieu, mais 
comme testament sous seing priv6, fait conform6ment aux lois 
anglaises. II ajouta a sa defense, que depuis le jugement qui 
avait d6clar6 le testament faux, Mde. Beaulieu avait renonc6 au 
legs que sa mere lui avait fail, et qu'il se trouvait le seul l^ga- 
taire uniyersel de Mme. Marquis. 

L'appelant rfepondit aux exceptions de I'intime, qn'il n'avait 
pas le droit d'invoquer le testament de Mme. Marquis comme 
ayant 6te fait d'apres les formes voulues par les lois Anglaises, 
apres Tavoir inYoqu6 comme testament authentique ; que de plus 
Mme. Marquis 6tait, k raison de Taffaiblissement de ses facultes 
mentales, incapable de faire un testament yalable a T^poque ou 
celui-ci avait et6 fait. 

Les parties ayant procfedfe k Tenqufete et fait entendre plu- 
sieurs t^moins, le 18 Mai, 1872, la Gour Sup6rieure, si^geant k 
Kamouraska, d^clara que Mme. Marquis n'6tait pas en ^tat, le 13 
Janvier, 1865, de faire un testament valable, et elle renvoya les 
exceptions de Tintimfe, et le condamna a rendre compte a Tappe- 
lant des biens qui composaient la succession de Mme. Marquis. 

Ce jugement a et6 infirme par la Cour de Revision le 80 
Novembre, 1872. Le demandeur, dont Taction a 6te dfebout^e, 
appelle de ce dernier jugement. Nous croyons Tappel mal fond6. 

Un acte d6clar6 faux parce qu*il manque de quelques-unes 
des formalit6s requises pour un acte authentique, ne cesse pas 
d*6tre valable, comme acte sous seing priv6, s'il est revetu de la 
signature des parties dont ilemane. (8 TouUier C. C,,arL 1221.) 

II en est de meme d'un testament qui, quoique re^u devant 
notaire, se trouve nul comme acte authentique, parce que toutes 
les formalites requises n'ont pas et6 observ6es. Ce testament 
pent 6tre invoqu6 comme valable sous une autre forme, s'il 
remplit les conditions voulues. {Lambert vs. Oauvreau, 7 Jurist, 
p. 227. Code Civil, art. 867). Le testament de Mme. Marquis 
porte sa signature ; il a 6t6 reconnu devant trois tgmoins, tel 



52 COUE SUPilRIEURB. 

^*^'*'S*"^*^ ' que requis par les lois Anglaises en force au pays lorsqae le 
Toaiignant testameiit a 6t6 fait. Ce testament 6tant valable, rintimfe pouvait 
Tinvoquer comme il Ta fait. 

Sur Fautre question, nous pensons avec la Cour <Je Rfevisipn, 
que Mme Marquis etait en etat de faire un testament lorsqu'elle 
a fait celui qui est invoque par Tintim^. 

Mme. Marquis parait avoir 6t6 nne femme de beaucoap 
d'intelligence ; elle 6tait ag6e lorsqu'elle a ffdt son testament, et 
n'avait plus la meme yigueur d'esprit ni la m^moire qa'elle arait 
possedee a un age moins avanc6. Comme beaucoup de pevsonnes 
en vieillissant qui pefdent lam^moire des noms on des choses, eUe 
eprouvait souvent quelques difficult^s a nommer les personnes, 
mais rien n'indique, dans la preuve, qn'elle manqnait de ce 
discernement necessaire pour faire un testament. Le testament 
lui-meme ne revele rien d'6trange, et, sons ces circonstances, la 
Cour ne pent que confirmer le jugement de la Cour de Revision 
qui a renvoye Taction de I'appelant. 

Langiois, Angers Sf Colston, pro. Appelant. 

F. Langelier, pro. Intim^. 
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QUfiBEG. 7 PEVRIER, 1874. 

Coram Casadlt, J. 

No. 1?3. 

D'ESTIMAUVILLE vs. TOUSIGNANT, Es-quaHU. 

Jvat : — 1 ® Que la deraande en reprise d'ia«tanoe 0ur les proc^dare? ez^ontoirei oontre les 
ropT^sentants de la partin condamn^e, et la demande poor qae le jogement loft d#olar^ 
ex<^cutf>ire oontre eux, ne sunt qu'une oons^qoenoe Pane de raatce ; qi|f ^ei deaz 
demandes ne Font pas incompatiblos ni oontradictoires, qu'elles tendent k ane mteie 
condamnation et poavent ^tre instrnitea par le mdme mode d'onqu^te. 

2^ — Quo la doinande pour faire declarer ez^cutoire contre lesrepr^sentanti d'un d^fendear 
d^c6d6 le jugement rendu contre lui et plasiears autres, ne n^cesiite pas la mite en 
cause de ces deroiers qu'elio n'afiboto pas. 

3 ^ —Que dans I'esp^ce les conoluBions de I'ExoepUon^dilatoire ne df mandent pM U 4ifleiu- 

8ion pr^alable des Ugataires en propri^t^, et qu'en oons^quence I'all^gation de ee 
moyen, fut-il fondd, oat inutile. 

4 ® — Que la demande en declaration de jugement ez<$outoire contre lei repT68entaDt8 de la 

l^gataire nsufruiti^re k titre universel d'nn jugement rendu contre ello et lei Ugatairee 
unirersels on propridt^s les oondamnant k payer k un Mgataire partioulier le oa{>ital «t 
les int^r^ts de son legd, et la demande oontre les reprdsentanta de la dite UBQfraitii^ 
d'une condamnation au paiement enlier du capital et des int4^rdts da ditlogf, fondle lU^ 
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I'all^g^tion qne leg rerenas et la vn1e<!r de Taanfrait out de basnooap exe^d^ If mt>n- D^StttmanTillc 
tut en capital et int^r6ti da dit Ug^ (out diatiDOtes, qo^Ues ne peavent pat Atreiint- Toatignaat. 
truiiet par le m^me mode d'enqa^te, et qu'olle oomprennent deux roooun inoompatibles. 

Les principaux faits de cette cause se trouvent rapportes k 
la page 39 de ce volume. 

Entre autres plaidoyers preliminaires, le d6fendeur a pro- 
dnit une exception dilatoiro, dont les priucipales allegations sont 
comme suit : 

PaTce qu41 y a cumul d'actions en cette cause, et que les 
causes d' actions contenues dans la demande de la dite demande- 
resse sont incompatibles et necessitent des modes dlnstruction 
difierents. 

Farce qu'il appert que Taction on cette cause comporte en 
memc temps une demande en reprise d'instance el une demande 
en declaration de jugement executoire contre le dit defendeur. 

Parce que Taction en cette cause comporte en outre une 
nouvelle demande fondee sur des faits qui ne se rapportent ni k 
Taction en reprise d'instance ni a Taction en declaration de juge- 
ment executoire, et uniquement basee sur les allegations sui- 
vantes : (ces allegations se trouvent cities textuellement a la page 41 
de ce volume.) 

Parce que la demanderesse n'allegue pas comment et k 
quelle epoque la dite Demoiselle Charles Marguerite Tarrieu de 
Lanaudiere avait re<;u aucuue somme de la succession du dit feu 
Antoine Ovide Tarrieu de Lanaudiere, et que le dit defendeur 
ne pent aucunement repondre a la presente action sans avoir de 
plus amples particularites quant a cette partie de la declaration 
de la demanderesse. 

Parce que par le jugement du 16 Janvier, 1857, la dite De- 
moiselle Charles Marguerite Tarrieu de Lanaudiere et (ci-sui- 

vent les noms des difendeurs dafis la cause oiiginaire) furent con- 
damnes, la dite Demoiselle Charles Marguerite Tarrieu de La- 
naudiere en qudlite de l^gataire en usufruit des biens delaissfes 
par feu Antoine Ovide Tarrieu de Lanaudiere, en vertu de son 
testament, et les autres defendeurs en leurs qualit6s de legataires 
universels en propriete, en vertu du meme testament : 1 ® . a 
reconnaitre etc., etc., et que la dite demanderesse ne pent actuel- 
lement proceder a Texfecution du montant entier du dit juge- 
ment en capital, interet et frais, sans ^nettre en cause tons les 
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^'*** w*'*^*"* dfefendeurs condamn^s au paiement d'icelni, on leurs reprfesen- 
Tontignwit taiits tespectifs, tels qu'ils se trouvent mentionn^s dans le dit 
jugement. 

Parce qu'en supposant que la demanderesse aurait droit 
d'executer le jugement sus^it contre le deferideur es-qualite, 
comme repr6sentant la legataire usufruitiere (ce que le dit defen- 
deur nie expressement) cela ne pourrait ^tre qu'apres avoir 
6pui86 tous moyens d'execution contre les l6gataires en propri^te 
ou leurs representants, comme reprfesentant seuls la succession 
du dit feu Antoine Ovide Tarrieu de Lanaudiere et d'en avoir 
constate Tinsolvabilite, que cette necegsite decoule des all6ga. 
tions memes de la declaration de la demanderesse. 

Pourquoi le dit defendeur es-qualite conclut a ce que les 
procedures en cette cause soient suspendues jusqu'a ce que la 
dite demanderesse ait fait option de ses recours contre le defen- 
deur, qu'elle ait fourni de plus amples particularitfes, et qu'elle 
ait mise en cause tous les defendeurs mentionn^s dans le juge- 
ment du 16 Janvier, 1857, ou leurs repr§sentauts l6gaux ou 
ayant cause, avec d6pens. 

Il6ponse en droit de la demanderesse : — 

Parce que le dit defendeur, par ses propres allegations con- 
tenues dans sa dite exception, d^montre que dans la demande 
de la dite demanderesse il n'y a pas cumul d'actions ni de re- 
cours incompatibles ou sujets d des modes d'instruction differents. 

Parce que par les allegations memes de la dite exception il 
appert qu'il 6tait necessaire pour la demanderesse d'all6g^er dans 
son action combien feue Demoiselle Charles Marguerite Tarrieu 
de Lanaudiere avait rec^u de la succession du dit feu Antoine 
Ovide Tarrieu de Lanaudiere, et que les biens de ce dernier 
ayant 6te vendus, se sont trouves insuffisants pour acquitter le 
jugement dont la demanderesse demande Texecution contre le 
defendeur es-qualit6. 

Parce que Tinsuffisance de la declaration de la demande- 
resse ne pent faire le sujet d'une exception dilatoire, non plus 
que le defaut de details et particularites. 

Parce que, d'apres les allegations contenues dans la dite 
exception, il appert que la demanderesse n'etait pas tenue de 
mettre en cause les autres defendeurs mentionnes dans le juge- 
ment dont Texecution est demandee contre le defendeur seul et 
sans qu'il y ait necessite d'epuiser au pr^alable tous moyens 
d'execution contre les legataires en propriety ou leur represen- 
tants, et d*avoir constate I'insolvabilite de la succession de feu 
Antoine Ovide Tarrieu de Lanaudiere. 



COUK SUPfiRIEUEE. 55 

II n'est pas incompatible de joindre une demande en reprise D»BtUn»airm« 
d^instance a une demande en declaration de jugement exfecutoire ; ToudgnMit. 
la chose est meme indispensable lorsqae, comme dans le cas 
actual, il y a eu commencement d'ex^cution du jugement que 
Ton vent faire declarer ex§cutoire ; car alors le jugement ne pent 
§tre declare ex6cutoire qu'en condamnant en meme temps les 
reprfesentants du debiteur dfifunt a reprendre Tinstance sur les 
procedures en execution de jugement. C'est tout ce qui est de- 
mands dans les conclusions de Taction. 

Les allegations de la declaration ne constituent pas deux 
actions incompatibles et soumises a des modes d'instruction dif- 
ferents, pas m^me dans cette partie oii il est question du montant 
per^u par Mademoiselle de Lanaudiere, de son usufruit et jouis- 
sance des biens de la succession de feu Antoine Ovide Tarrieu 
de Lanaudiere. II y a incompatibility entre deux actions quand 
elles se repugnent, comme Taction en resolution de vente et Tac- 
tion en recouvrement du prix de cette mfime vente. Deux actions 
sent soumises a deux modes d'instruction differents quand elles 
appartiennent h deux diff6rentes classes d'actions, comme Taction 
r^elle et Taction personnelle, Taction petitoire et Taction posses- 
soire. Une demande pour une dette personnelle ne pent pas etre , 
jointe k une demande en dommages personnels. Si la chose arri- 
Tait, ce serait bien le cas de dire que les deux actions sont sujettes 
a des modes d'instruction differents, puisque dans le dernier cas 
il est permis de proceder devant un jury, tandis que dans le 
premier cas il faut suivre lardglegenerale et proceder a Tenqudte 
et au mferite comme dans les causes ordinaires contestees. Dans la 
regie gen6rale on pent cumuler, c'est-a-dire exercer par le m6me 
acte deux ou plusieurs actions qu'on a centre une personne. Les 
demandes en nullite de testament et en petition d'h6r6dit6 v. g., 
peuvent etre exercees par le mdme acte, parce que Tune n'est que 
la consequence de Tautre. II eu est de meme des deux pretendues 
demandes contenues dans la declaration de la demanderesse. 
Yoyqns maintenant la nature de la demande en cette cause, et le 
principe sur lequel elle repose. 

Mademoiselle de Lanaudiere, par le jugement du 16 Janvier^ 
1857, est condamn^e comme legataire en usufruit, consequem- 
ment comme I6gataire a titre universel. A ce titre elle est tenue 
de sa part dans la succession, c'est-a-dire de ce qu'elle en a retire. 
Ainsi la demanderesse, legataire particuliere, ayait une action 
directe contre tous les defendeurs, l6gataires universels en pro- 
priety, et contre Mademoisselle de Lanaudiere, legataire en usu- 
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^'TBi'^munyiiu fruit ou H title univeisel, pour les faire contribuer en proportion 
Tou«ignant jg ^g ^^^ chacun d'cux avait recju ou devait recevoir de la succes- 
sion. EUe I'a exercee cette action, et la Cour a condamn6 les 1^- 
gataires en propriete et la legataire en usufruit a faire quoi ? a 
payer suivant leur emolument. Qu' avait retire les legataires en 
propriety ? ile avaient le fonds des biens. Ces biens ont ete 
vend us, et ils ont ete insuffisants pour acquitter le jugement. 
Ou'avait retir6 la legataire en usufruit ? une somme de plus de 
JE4000 Os. Od. .C'est ce qui est demande a ses heritiers ou repre- 
sentants, c'est-a-dire qu'il est demands que le jugement soit de- 
clare executoire dans les proportions de Femolument de leur 
auteur debitrice condamn§e par le jugement. L'obligation de 
Tusufruitiere de payer dans les proportions de son emolument a 
6te pleinement reconnue par le jugement qui a condamne Made- 
moisselle de Lanaudiere, non puremep.t et simplement et solidai- 
rement avec les legataires en propriete, mais comme usufruitiere ; 
cette obligation est aussi reconnue par notre droit (C. C, art. 876). 
L'estimation et contribution dont parle la derniere partie de cet 
article qui refere a Tart. 474 n'a lieu que dans le cas ou les biens 
de la succession sont plus que suffisants pour payer les dettes. 
Dans le cas d'insuffisance des biens, comme dans le cas actuel, il 
n*y a pas besoin d*estimation ni contribution, chacun doit rendre 
ce qu'il a recju, la succession ^tant iusolvable. La regie de res- 
ponsabilite entre le nu propri6taire et Tusufruitier est la sui- 
vante : si les biens charges d'usufruit sont suffisants, le nu pro- 
prifetaire et Tusufruitier payent pas contribution, suivant Tart. 
474 du Code Civil. Au cas d*insuffisance des biens, les legataires 
universels en propriete sont tenus de la totalite des dettes; mais 
auparavant Tusufruitier doit rapporter ce qu'il a retire ; ce qui est 
juste, car si le nu proprietaire payait sur ses biens propres, sans 
que Tusufruitier rapportat, I'usufruitier s'enrichirait d'une suc- 
cession dont le legataire universel en propriete paierait tout le 
passif en pure perte. Et pour faire rapporter a Pusufruitier, le 
creancier a une action directe contre lui. (C. C , art. 738). C*est 
4 proprement parler Taction telle que portee ; mais comme un 
jugement constatait deja Tobligation abstraite de Fusufruitiere, 
et dfeclarait executoire le titre de la demanderesse, il a fallu pro- 
cfeder en cette cause et faire mettre les h6ritiers dans la meme 
condition que se trouvait leur auteur. 

Ces explications demontrent clairement qu'il n'y a pas cumul 
d'actions dans la demande telle que libellee, et de plus que la 
deitianderesse n'etait pas tenue de mettre en cause les autres 
d6fendeurs mentionn6s dans le jugement du 16 Janvier, 1857. 
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Dans le cas ou un d^fendeur croit avoir raison de se plaindre i>'B»«mAiiTme 
de ce que toutes les parties int^ressfees nesontpas mises en cause, TourignMit. 
I'exception dilatoire lui est accordee pour lui fournir Toccasion de 
les appeler lui-meme en cause, s'il le juge nfecessaire ; c'est le 
veritable sens dans lequel il faut entend re Tart, du code de proc.civ.s 

II n'^tait pas non plus n^cessaire pour la demanderesse 
d*6puiser au prcalable tons les moyens d'ex6cution qu'elle pouvait 
avoir contre les l^gataires en propria te ou leurs repr6sentants, 
comme representant seuls la succession de feu Antoiue Ovide 
Tarrieu de Lanaudiere, et de d6montrer que cette succession etait 
insolvable. Ceci r6sulte ^videmment de ce qui a 6t6 dit ci-dessus. 

Si Ton pr6tend que la demanderesse, pour parvenira son but 
devait intenter une action spMale, nous r^pondrons que cette 
action sp^ciale devrait in6vitablement contenir toutes les memes 
allegations que contient la declaration en cette cause. En conse- 
quence, cette action sp^ciale renfermerait-elle aussi deux de- 
mandes incompatibles et sujettes a des modes d'instruction diffe- 
reuts. La demanderesse se trouverait done dans le mdme cas, et 
sa position resterait la meme. Le d^fendeur pourrait done atta- 
quer cette nouvelle action en faisant valoir ce meme moyen, le 
cumul d'actions. II y aurait done la un mal sans remede, parce 
que dans Tun et Tautre cas il lui faudrait diviser sa declaration 
qui pourtant est indivisible, puisque toutes les allegations qu'elle 
contient tendent a un meme but, faire condamner le defendeur es- 
qualite a payer la balance en capital, interet et frais qui reste due 
sur lejugement que la demanderesse veut faire declarer executoire. 

Per curiam : — Les conclusions en reprise d'instance sur les 
procedures en execution, et pour que le jugement soit declare 
executoire, ne sont qu'une consequence les unes des autres. Ces 
deux demandes n'ont rien d*incompatible ou contradictoire ; elles 
tendent a une meme condamnation, et peuvent etre instruites par 
le meme mode d'enquete (cod. proc. civ., art. 16). Je ne vols pas 
par consequent qu'il y ait la cumul de recours incompatibles et 
sujets a des modes d'instruction differents. 

Pour ce qui est de Tabsence de particularites quant aux fruits 
que la legataire en usufruit a per<jus, ce moyen n'a pas ici sa 
place. J'ai deja dit qu'il ne pouvait pas etre invoque par Tusu- 
fruitiere, et par consequent il ne pent pas Tetre par ledefendeur 
qui la represente. 

Le jugement sur lequeljest fondee Taction a ete rendu contre 
Tusufruitidre et les legataires en propriete. L'usufruitiere etant 
morte on demande qu'il soit declare executoire contre ses repre^ 

a 
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^'^'"""""""^^sentants; cette demande ne necessite pas la mise en cause des 
TonBignant. j^gataires en propriete. Us n'ont rien a y voir, elle ne les int6- 
resse pas. Le jugement ne pent pas leur etre commun ; ils ne 
devaient pas par consequent ^Ire mis en cause snr cette demande 
/ de jugement ex^cutoire. Ils ne Tont pas tons ^t^ dans la demuide 
principale que parce qu'ils etaient tenus chacun pour sa part au 
paiement du legs particulier de la demanderesse. C'6tait a eux, 
apres la condamnation, a faire determiner ces faits, s'ils y avaient 
interet. lis ne Tont pas fait, probablement parceque lejugement 
meme le tait en deduisant la part de Tun des legataires en pro- 
priete qui n'avait pas ete assigne. 

Les conclusions de Tezception dilatoire ne demandent pas la 
discussion prealable des legataires en propri6te,etpar consequent 
I'invocation de ce moyen, fut-il fonde en droit, ne peut pas servir 
au d6fendeur. 

Reste le cumul de la demande en declaration de jugement 
executoire et de la condamnation sp6ciale centre lesrepr^sentants 
de Tusufruitiore au paiement du capital et des int^rdts du legs 
particulier de la demanderesse fondee sur ce que son usufruit a 
excede de beaucoup la valeur de ce legs et les interets. Je crois 
Texoeption dilatoire sur ce chef bien fondee. Les causes d* actions 
sont iiicompatibles et contradictoires. L'une tend a rien de plus 
qu'a I'execution du jugement d6ja rendu, et a faire payer au de- 
fendeur es-qualite ce que Pusufruitiere qu'il represente a ete eon- 
damnee a payer conjointement avec d'autres, et ce dont (la con- 
damnation n'etant pas solidaire) elle ne devait qu*une part ; I'autre 
a le faire oondamner a payer le tout seul, et a obtenir pour cet 
objet une nouvelle condamnation conire les repr^sentants de Tu- 
suiVuitiere plus etendue et beaucoup plus considerable, quant au 
montant, que ne Tetait la premiere. Elles ne peuvent pas toutes 
deux etre instruites par le meme mode d'enquSte. Pour la pre- 
miere il sufTit de justifierderallegationquelespupillesdudefen- 
deur sont les repr^sentants de rusufruitiere, Demoiselle Charles 
Marguerite Tarrieu de Lanaudiere. Pour Tautre il faut, outre cette 
preuve, en faire une autre speciale des revenus du legs en usufruit 
et des sommes que Tusufruitifere a retirees. II y a deux demaades 
distinctes, deux recours incompatibles et sujets a des modes 
d'instruction differents ; Texception dilatoire est conseqnemment, 
quant a ce chef, bien fond6e, et la reponse en droit de la deman- 
deresse en demandant le rejet doit etre elle-meme rejetfee. 

Jugement de la Cour : 

"Considerant que la demande en reprise d^instance sur les pro- 
cedures executoires centre les repr^sentants de la partie condam- 
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n6e, et la demande pour que le jugement soit declare ex^cutoire i>B«*i«*«»^« 
centre eux, ne sont qu'une consequence Tun de Tautre, que ces Tou«gnant. 
deux demandes ne sont pas incompatibles ni contradictoires, 
qu'elles tendent a une meme condamnation et peuvent ^tre ins- 
truites par le meme mode d'enqufete ; 

" Considerant que la demande, pour faire declarer execu- 
toire contre les representants d'un d§fendeur decede le jugement 
rendu contre lui et plusieurs autres, ne iiecessite pas la mise en 
cause de ces demiers qu'elle n'affecte pas ; 

" Oonsid6rant que les conclusions de Texception dilatoire ne 
demandent pas la discussion pr6alable des legataires en pro- 
pri^te, et que I'all&gation de ce moyen, fut-il fonde, est inutile ; 

" Consid^rant que la demande en declaration de jugement 
ex^cutoire contre les representants de la legataire usufruitiere a 
titre universel d*un jugement rendu contre elle et les legataires 
universels en propri6te, les condamnant a payor a un legataire 
particulier lo capital et les int6rets de son legs, et la demande 
contre les reprfesentants de la dite usufruitiere d\ine condamna- 
tion au paiement entier du capital et des int6r6ts du dit legs^ 
fond&e sur I'allegation que les revenus et la valeur de TuHufruit 
ont de beaucoup exc6d6 le montant en capital et inter^ts du dit 
legs, sont distinctes, la seconde demande etant quant au montant 
bien plus considerable que la premiere ; 

** Considerant que ces deux demandes ne peuvent pas etre 
iustruites par le m^me mode d'enquete, et qu'elles comprennent 
deux recours incompatibles ; 

** La Cour rejette les paragraphes deux, quatre, six et sept de 
Texception dilatoire du d^fendeur es-qualite, et la partie des con- 
clusions d*icelle par laquelle le dit defendeur es-qualite demande 
que les procedures soient suspendues jusqu'a ce que la deman- 
deresse ait fourhi de plus amples particularites, et qu'elle ait 
mise en cause tons les d^fendeurs mentionnes dans le jugement 
du seize Janvier, mil huit cent cinquante-sept ; et quant au sur* 
plus renvoie la Reponse en droit de la demanderesse, d^pens 
compenses." 

D. J, Montambaulty Proc. de la Demanderesse. 

Talbot 4* Tousignant^ Proc.du Defendeur. 
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COTJR DE RfiVISION. 

QUfiBBG, 27 FfiVHIBR, 1875. 

Coram Stuart, J., Casault, J., et Tbssibr, J. 

PRBPONTAINE, 

Demandeur : 

el 

BROWN, BOISVBRT, et a/., 

D^fendeurs. 

Held : Th^t the attornej of one of the parties Juoi : Que le proourear d'ane partie dans unt 

in a case, cannot, as such, renoanoe the eanse ne pent pas, eomme tel, se dtfsister da 

whole or part of the jadgment giren in his tout on partie d'un jagement rendu en farenr 

favor, but that such renunciation, to bo de »on client, mais que tel d^sistement, pour 

Talid, must be signed by the partj himself 6tre Talable, doit dtre sign^ par la partia 

or bj his attorney ad hoe, elle-m^me on par son procarenr ad hoe. 

Per curiam: La prfesente cause est venu en Re\dsion du 
district d'Arthabaska. Les d^fendeurs 6taient poursuivis comme 
associ^s. Le d^fendeur Boisvert 6tant mort, ses h6ritiers et sa 
femme furent condamnes conjointemeni et solidairement, quoi- 
que la femme eut renonc^ a la communaute et que les enfants 
eussent renonc6 a la succession. Le jugement etait mal fond6 
sur ce point, puisque les enfants et la femme n'etaient plus res- 
pousables des dettes de la succession. Vu cette erreur, le de- 
mandeur se desiste de cette partie du jugement par son procu- 
reur qui signe le desistement, comme procureur dans la cause, 
et non comme fond6 de procuration speciale. Les defendeurs 
trouvent que le dfesistement n'est pas valable, et ont inscrit en 
R6 vision pour faire annuler le jugement. 

L'art. 450, C. P. C. permet a une partie, oii a son procureur 
de se d^sister d'une procedure vicieuse mais non d'un jugement. 
L'art. 477, C. P. C. pourvoit qu'une partie pent se desister d'un 
jugement en sa faveur ; mais le procureur, le peut-il ? non, pas 
plus qu'il ne pent faire remise ou donation du capital de la dette. 
II faut que le d^sistement au jugement soit signe par la partie on 
par son mandataire ad hoc. Done le d^sistement produit dans la 
pr§sente cause est nul. 

Jugement mettant de c6te le desistement sign6 par les pro- 
cureurs du demandeur, et renversant la decision rendue centre 
les defendeurs par la Cour de premiere instance, avec frais de 
Revision contre le Demandeur. 

Laurier ^ Lavergne, pour Demandeur. 

Ernest Pacaud^ pour Defendeurs. 
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IN THE SUPERIOR COURT, QUEBEC. 

^ Before Meredith, C. J. 

7th may, 1874. 

WURTBLE vs. LBNGHAN, el al. 

Held :~Thftt » debtor ia liable to be ined at the place whore the debt is contraoted, but act 
at the place where it is made payable, merely on aocoant of the debt haring been 
made payable there. 

Meredith, C. J. — This case comes before the Court on a 
decUnatory exception. The object of the action is to enforce the 
payment of three promissory notes made and bearing date in the 
District of Bimonski, and the consideration for which, it is 
admitted, was given there, but which are made payable at Quebec. 

The defendants reside in the District of Rimouski and have 
been served with the process there, and by their declinatory 
exception they contend that, under the facts just mentioned, 
they are not liable to be sued in this District. 

Our law on this subject, before the Code de Procedure, declared 
that an action might be instituted in any District — '* provided the 
cause of such action arose within such District." At the time of the 
passing of the Code de Procedure Civile a number of concurrent 
decisions, as well of the Superior Court as of the Court of Appeal, 
had established that the words " cause of action " in the statute 
meant " the whole cause of action," that is, all the facts which 
together constitute the plaintifFs right to maintain the action. 
[Warren vs. Kay, 6 L. C. R., 492 ; Rousseau vs. Hughes, 8 L. C. R., 
186 ; Jackson vs, Coxworthy, 12 L. C. R., 416 ; Clark vs. Ritchie^ 
9 Jur., 234 ; Senecal vs. Cheneverl, 6 Jur., 47, 48.) 

It is, therefore, indisputable that this action, founded as it is 
upon considerations given and contracts entered into in another 
District, could not, upon the service made in that other District, 
have been maintained here. 

It is, however, contended that the law has been changed by 
the Code de Procedure, which by Art. 34 declares the defendant 
may be summoned " before the Court of the place where the 
** right of action originated," *' devant le tribunal du lieu ou le 
" droit d'action a pris naissance," and with reference to the au- 
thorities to be cited it is of importance to bear in mind that the 
words of the Code de Procedure are not where the " right of 
action accrued," but where the " right of action originated," " ou 
le droit eTaction a pris naissance. 
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wurteie jj^jg pg^pj ^f ^^^ ^^^ g^ above-cited is not given in brackets, as 

i^nghanetai. bejug jj^^ j^^ . ^j^ jj^^ contrsry, the provision of the Consolidated 

Statutes already referred to is cited underneath the article. Still, 

the change of the phraseology has presented difiBiculty to my mind. 

An action may be defined *' the. right of suing in a Court of 
" Justice for that to which one is entitled ; " " Jus prosequendi in 
^'judicio quod sibi debetur ; " and in this sense it may be said that 
the plaintiff had not a right to sue the defendants until the breach 
of the contract sued on, which took place where the notes were 
made payable. 

But I think that under our system the right of action is gene, 
rally spoken of as originating in the contract which it seeks to 
enforce, rather than in the breach of that contract. Thus Pothier, 
speaking of the obligation to pay a rent under Vibail a rente, says : 
— " De cette obligation quele preneur contracte de payer la rente 
*• nail une action qu'a le bailleur contre le proneur." (Poth., Bail 
a Rente, No. 33, p. 473\ Again, speaking of the Hypothecary 
action, he says : — " Cette action naii de Taffectalion de Theritage 
" au paiement de ces arrerages." (lb., No. 90). And in speaking 
of the actions qui Jiaissenl — which originate in Bills of Exchange, 
he speaks of the negotiation of the bills as the origin of the action, 
and not the breach of the contract or the failure to pay them, 
The words to which I allude are : " Toutes les actions qui nais- 
" sent de la negotiation des lettres de change." (2 Poth., p. 145 ; 
Cont. de Change, No. 124). I find, in his Treatise on Obligations, 
he says : — " L'action qui nait de Tobligation principale s'appelle 
•' actio directa ; celle qui nait de ces obligations incidentes se 
nomme actio cojitrariay (Poth. Obi., No. 9). See, also, Prevost de 
la Jannes, vol. 1, p. 7 : — " Les actions s'engendrent par tons les 
'* liens qui engagent les hommes diversemententr'eux," etc. It is 
in this sense, I am satisfied, that the words '* ou le droit d'action 
a pris naissance " are used in our article 34. 

The expression droit d*action is more generally used in French 
than cause d'action, and appears, therefore, to have been substituted 
for it, and thus, as a consequence, in the English the " right of 
action " was substituted for the " cause of action." This pnuch, at 
least, is plain that we cannot adopt the contention of the plaintiff 
without holding that the Commissioners and the Legislature not 
only changed the law, but made it the contrary of what it was, 
without knowing what they were doing. According to the con- 
tention of the plaintiff, under the Code this action can be main- 
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tained ; whereas it is certain that under the statute intended to ^^* 
be reproduced by the Code, the action could not have been i*a«^»«'«*- 
maintained, and the ground upon which the plaintiff now relies, 
viz., that the debt was payable in this district, had been held 
before the Code " to be a mere circumstance of the contract and 
** no part of the cause of action." (Jackson vs. Coxworthy, 12 L.C.R.) 

The Code de Proceditre has now been in force Nearly seven 
years, and I am not aware that the contention now advanced by 
the plaintiff has in any instance been maintained, or indeed, so 
far as I know, ever before advanced ; and, on the contrary, I find 
that in the district of Montreal (13 Jur., p. 60j in a contested case . 
in which eminent counsel woro engaged, Mr. Justice Torrance 
has given the art. 34 of the CoJe de Prociditre exactly the same 
interpretation as was given to the clause of the statute which the 
Code of Procedure was intended to reproduce. 

In cases of this kind, it is to be recollected that the general 
rule is actor sequiivrforuvirei. Th(^ defendants cannot be deprived 
of the benefit of that rule without a plain provision of law to that 
effect, and I am not aware that there is any such provision appli- 
cable to the present case. On the contrary, we know that before 
the Code de Procedme it had ])een decided, over and over again, 
that an action such as the present could not be maintained ; it is 
also, I think, beyond reasonable doubt that there was no inten- 
tion on the part of the Legislature to change the law in this 
respect ; and, in fine, if we had to interpret the words of the 
article 34, irrespective of all that preceded it, I think that the 
words " the place where the right of action originated " — ** le 
lieu oil le droit d'action a pris naissance " ought to mean the 
place where the consideration was given and' the notes were 
made and bear date, and not the place at which they were 
payable and where the defendant failed to pay them. 

It is true that in Franco, in commercial matters, the debtor 
may be sued at the place where the debt is payable. But this is 
owing to a special provision of the French Code de Procedure, 
On this subject Toullier (vol. 7, No. 87, p. 104) says :— " Car il 
'* faut remarquer que Tindication dun lieu pour le paiement, 
" accompagnee meme de la designation dune personne au domi- 
" cile de laquelle le paiement doit etre fait, n'equivaut point a 
" une Election de domicile faite par le cr^ancier, pour Texecution 
" de I'acte, comformement a Tart. Ill du Code Civil. 

" Par exemple, si je m'oblige de vous payer a Paris une 
** somme de . . . au domicile de tel notaire, sans ajouter 
" q^e j'y fais 6lection de domicile, une pareille indication, en 
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w^eie <c matiere civile, ne vous autorise ni a me faire signifier an domi- 
Lwiffhui el oi. «c ^j2q ^^ notaire, ni a me traduire devant les jnges de Paris, ou 
" je ne demeure point; " 

" Ainsi Pa d6cid6 la Cour de Cassation, par un arret du 29 
" Octobre, 1810, rapporte par Sirey, 1810, page 378. " 

" 88 II en serait autrement en matiere de commerce, ou 
" Tart. 420 dn Code de Procedure permet au demandeur d'assi- 
" gner a son choix, devant le tribunal du domicile du defendeur, 
" devant celui dans rarrondissement duquel la promesse a 6t6 
" faite et la marchandise livree, ou devant celui dans Tarrondis- 
" sement duquel le paiement devait etre effectue. " 

Fol* these reasons, I have come to the conclusion that the 
declinatory exception must be maintained and the action dis- 
missed. 

Andrews^ Caron 8f Andrews, for Plaintiff 

MacKay 8f Turcotle, for Defendants. 
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31 MARS, 1876. 

Coram Stpart, J., Tessier, J., Garon, J. 

No. 33?. 

JAMES MOTZ, 

Demandeur ; 

vs. 

C. E. HOLIWELL et ai„ 

D^fendeurs. 

Juoi : — Qae des travaux fails par la Corporation de la Citd de Quebec, en baissant on 
ohangeant le niveau d'une rue, ooustituent pour les propri^taires riverains one expro- 
priation par tie He qui donne droit aux locataircs d'obtenir une diminution de I oyer on 
une r^siiiation de leurs baux ; que les locataires out aussi dans oe oas un reooors direct 
en domraages contre la Corporation, mais que dans Tespdoe aotuetle les d^fendeare, 
n'ayant demands ni une diminution de loyer ni la r^siliation de leurs baux, et ayant, 
subs^quemment aux travaux faits, donn6 au demandeur un billet promissoire pour le 
montant eatier de lour loyer, doivont dtre oondamn<58 k le payer. 

Le demandeur poursuivait les defendeurs pour $202.01, mon- 
tant d'un billet promissoire du 20 Aout, 1872, signe par C. E. 
Holiwell, endosse par W.Gr. Sheppard,et transports au demandeur. 

Les dfefendeurs plaiderent par exception que ce billet avait 6t6 
consenti pour un an de loyer du ler Mai, 1872, au ler Mai, 1878, de 
deux appartements dans une maison appartenant au demandeur, 
situfee pr6s du Bureau de Poste de Quebec, et rendue inhabitable, 
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Bans le cas ou nn dfefendenr croit avoir raison de se plaindre i>'Bttim»ttTm« 
de ce que toutes les parties int^ress^esnesontpas miges en cause, Toutignant. 
Texception dilatoire lui est accordee pour lui fournir Toccasion de 
les appeler lui-meme en cause, s'il le juge necessaire; c'est le 
veritable sens dans lequel il faut entend re Tart, du code de proc.civ. 

II n'^tait pas non plus nfecessaire pour la demanderesse 
d'^puiser au prealable tous les moyens d'execution qu'elle pouvait 
avoir contre les Ifigataires' en propri6te ou leurs reprfisentants, 
comme representant seuls la succession de feu Antoine Ovide 
Tarrieu de Lanaudiere, et de dfemontrer que cette succession 6tait 
insolvable. Ceci resulte evidemment de ce qui a 6tfe dit ci-dessus. 

Si Ton pretend que la demanderesse, pourparvenirasonbut 
devait intenter une action spMale, nous rgpondrons que cette 
action sp^ciale devrait in6vitablement contenir toutes les memes 
allegations que contient la declaration en cette cause. En conse- 
quence, cette action sp6ciale renfermerait-elle aussi deux de- 
mandes incompatibles et sujettes a des modes dlnstruction diff6- 
rents. La demanderesse se trouverait done dans le m^me cas, et 
sa position resterait la meme. Le dfefendeur pour rait done atta- 
quer cette nouvelle action en faisant valoir ce meme moyen, le 
cumul d'actions. II y aurait done la un mal sans remede, parce 
que dans Tun et Tautre cas il lui faudrait diviser sa declaration 
qui pourtant est indivisible, puisque toutes les allegations qu'elle 
contient tendent a un meme but, faire condamner le defendeur es- 
qualite a payer la balance en capital, interet et frais qui reste due 
sur lejugement que la demanderesseveut faire declarer executoire. 

Per curiam : — Les conclusions en reprise d'instance sur les 
procedures en execution, et pour que le jugement soit declare 
ex6cutoire, ne sont qu'une consequence les unes des autres. Ces 
deux demandes n'ont rien d'incompatible ou contradictoire ; elles 
tendent a une meme condamnation, et peuvent etre instruites par 
le meme mode d'enquete (cod. proc. civ., art. 15). Je ne vois pas 
par consequent qu'il y ait la cumul de recours incompatibles et 
sujets a des modes d'instruction difFerents. 

Pour ce qui est de Tabsence de particularites quant aux fruits 
que la legataire en usufruit a per<jus, ce moyen n'a pas ici sa 
place. J'ai d6ja dit qu'il ne pouvait pas etre invoque par Tusu- 
fruitiere, et par consequent il ne pent pas Tetre par le d6fendeur 
qui la represente. 

Le jugement sur lequeVest fondee Taction a 6te rendu contre 
rusufruitiere et les legataires en propriete. L'usufruitiere 6tant 
laorte on demande qu'il soit declare executoire contre ses repre- 

a 
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D'Eitimauviiie gentaiits ; cette demande ne necessite pas la mise en caiise des 
Toneignant j^gataircs eii proprlete. Us n'ont rien a y voir, elle ne les int6- 
resse pas. Le jugement ne pent pas leur ^tre commun ; ils ne 
devaieni pas par consequent etre mis en cause sur cette demande 
de ju^ement executoire. lis ne Font pas tons et6 dans la demande 
principale que parce qu'ils etaient tenus chacun pour sa part au 
paiement du legs particulier de la demanderesse. C'fetait a eux, 
apres la coudamnation, a faire detertniner ces faits, s'ils y avaient 
interet. lis ne Tout pas fait, probablement parceqne le jogement 
mcrae le fait en deduisant la part de Tun des l^gataires en pro- 
priete qui n'avait pas et6 assign^. 

Les conclusions de Texception dilatoire ne demandent pas la 
discussion pr6alable des legataires en propri6te, etpar consequent 
rinvocation de ce moyen, fut-il fonde en droit, ne pent pas servir 
au defendeur. 

Reste le cumul de la demande en declaration de jngement 
executoire et de la condamnation sp6ciale contre lesrepr^sentants 
de rusulVuitiere au paiement du capital et des int6r^ts du legs 
particulier de la demanderesse fondee sur ce que son usufruit a 
excede de beaucoup la valeur de ce legs et les interets, Je crois 
rexreption dilatoire sur ce chef bien fondle. Les causes d'actions 
sont iucorapatibles et contradictoires. L'une tend a rien de plus 
qu'a Texecution du jugement deja reiidu, et a faire payer au de- 
fendeur es-qualite ce que Tusufruitiere qu'il reprfisente a He con- 
damnee a payer conjointement avec d'autres, et ce dont (la con- 
damnation n'etant pas solidaire) elle ne devait qu'une part ; Tautre 
a le faire coudamner a payer le tout seul, et a obtenir pour cet 
objet une nouvelle condamnation conire les repr^sentants de Tu- 
sufruitiere plus etendue et beaucoup plus considerable, quant au 
montant, que ne IVHait la premiere. EUes ne peuvent pas toutes 
deux etre instruites par le meme mode d'enquSte. Pour la pre- 
miere il Kuffit de justiGer de Tallegation que les pupilles du defen- 
deur sont les representants de I'usufruitiere, Demoiselle Charles 
Marguerite Tarrieu de Lanaudiore. Pour Tautre il faut, outre cette 
preuve, en faire une autre speciale des revenus dulegs en usufruit 
et des sommes que Tusufruitidre a retirees. Uy adeux demandes 
distinctes, deux recours incompatibles et sujets i, des modes 
d'instruction diflferents ; Texception dilatoire est consequenunent, 
quant a ce chef, bien fondee, et la reponse en droit de la deman- 
deresse en demandant le rejet doit etre elle-meme rejet6e. 

Jugement de la Cour : 

"Considerant que la demande en reprise d'instance sur les pro- 
cedures executoires contre les representants de la partie condam- 
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nee, et la demande i)onr que le jugement soit declare ex6cutoire i>'E»tmi*uviUo 
contre eux, ne sont qn'une consfiquence Tun de Tautre, que ces '''*»»"«^"*' 
deux demandes ne sont pas iucompatibles ni contradictoires, 
qu'elles tendent a une meme condamnation et peuveut t^tre ins- 
truites par le meme mode d'enqudte ; 

" Gonsiderant que la demande, pour laire declarer execu- 
toire contre les representants d'un d6fendeur decede le jugement 
rendu contre lui et plusieurs autres, ne necessite pas la mise en 
cause de ces derniers qu*elle n'affecte pas ; 

" Gonsiderant que les conclusions de Texception dilatoire lie 
demandent pas la discussion pr^alable des legataires en pro- 
prifetfe, et que Tall^gation de ce moyen, fut-il fonde, est inutile ; 

" Gonsiderant que la demande en declaration de jugement 
eifecutoire contre les representants de la Ifigataire usufruitiere a 
titre universel d*un jugement rendu contre elle et les legataires 
universels en propriety, les condamnant a payer a uu legataire 
particulier le capital et les interets de son legs, et la demande 
contre les representants de la dite usufruitiere d'une condamna- 
tion an paiement entier du capital et des interets du dit legs^ 
fondee sur Tallegation que les revenus et la valeur de TuKufruit 
ont de beaucoup excede le montant en capital et interets du dit 
legs, sont distinctes, la seconde demande etant quant au montant 
bien plus considerable que la premiere ; 

" Gonsiderant que ces deux demandes ne peuvent pas etre 
instruites par le m^me mode d'enquete, et qu elles comprennent 
deux recours iucompatibles ; 

" La Cour rejette les paragraphes deux, quatre, six et sept de 
Texception dilatoire du defendeur es-qualite, et la partie des con- 
clusions d*icelle par laquelle le dit defendeur es-qualite demande 
que les procedures soient suspendues jusqu'a ce que la deman- 
deresse ait fourni de plus am pies particular ites, et qnVlle ait 
mise en cause tons les defendeurs mentionnes dans le jugement 
du seize Janvier, mil huit cent cinquante-sept ; et quant au sur- 
plus renroie la Reponse en droit de la demanderesse, depens 
compensee." 

D. J. Montambault^ Proc. de la Demanderesse. 

Talbot Sf Tousignant, Proc. du Defendeur. 
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COUR DE REVISION. 

QUfiBEC, 27 FfiVHIBR, 1875. 

Coram Stuart, J., Casadlt, J., et Tes8ibr« J. 

PRBFONTAINB. 

Demandeur : 

ei 

BROWN, B0I8VERT, el a/., 

Dtifendeurs. 

HxLD : That the attorney of one of the parties Juoi : Que le procareur d*ane partie dans ane 

in a case, cannot, as sooh, renonnoe the canse ne peat pas, com me tel, se d^sister de 

whole or part of the Judgment giren in his tout on partie d*un jagoment rendu en farear 

favor, bat that saoh renunciation, to be de son client, mail qae tel d^sistement, poar 

valid, must be signed by the party himself dtre valable^ doit #tre sign^ par la partie 

or by his attorney ad hoc, elle-m^me oa par son procureur ad hoe. 

Per curiam : La prfesente cause est venu en Envision du 
district d'Arthabaska. Les defendeurs etaient poursuivis comme 
associes. Le defendeur Boisvert fetant mort, ses hSritiers et sa 
femme furent condamn^s conjointement et solidairement, quoi- 
que la femme eut renonc^ a la communaute et que les enfants 
eassent renonce a la succession. Le jugement etait mal fondg 
sur ce point, puisque les enfants et la femme n'etaient plus res- 
ponsables des dettes de la succession. Vu cette erreur, le de- 
mandeur se dfesiste de cette partie du jugement par son procu- 
reur qui signe le desistement, comme procureur dans la cause, 
et non comme fond6 de procuration spfeciale. Les defendeurs 
trouvent que le desistement n*est pas yalable, et ont inscrit en 
Revision pour faire annuler le jugement. 

L'art. 450, C. P. C. permet k une partie, ou a son procureur 
de se desister d'une procedure vicieuse mais non d'un jugement. 
L'art. 477, C. P. C. pourvoit qu'une partie pent se desister d'un 
jugement en sa faveur ; mais le procureur, le peut-il ? non, pas 
plus qu'il ne pent faire remise ou donation du capital de la dette. 
U faut que le desistement au jugement soit signe par la partie ou 
par son mandataire ad hoc. Done le desistement produit dans la 
presente cause est nul. 

Jugement mettant de c6te le desistement signe par les pro- 
cureurs du demandeur, et renversant la decision rendue contre 
les defendeurs par la Cour de premiere instance, avec frais de 
Revision contre le Demandeur. 

Laurier Sf Lavergne^ pour Demandeur. 

Ernest Pacaud^ pour Defendeurs. 
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IN THE SUPEEIOR COURT, QUEBEC. 

Before MerbditHi C J. 

7th may, 1874. 

WURTBLE vs. LBNGHAN, el al, 

HxLD t — ^Tbat a debtor U liable to be sued at tbe place where the debt is oontraoted, but not 
at the place where it is made payable, merely on aoeount of the debt haring been 
made payable there. 

Meredith, C. J. — This case comes before the Court on a 
declinatory exception. The object of the action is to enforce the 
payment of three promissory notes made and bearing date in the 
District of Rimouski* and the consideration for which, it is 
admitted, was given there, but which are made payable at Quebec. 
The defendants reside in the District of Simouski and have 
been served with the process there, and by their declinatory 
exception they contend that, under the facts just mentioned, 
they are not liable to be sued in this District. 

Our law on this subject, before the Code de Procedure, declared 
that an action might be instituted in any District — '* provided the 
cause of such action arose within such District." At the time of the 
passing of the Code de Procedure Civile a number of concurrent 
decisions, as well of the Superior Court as of the Court of Appeal, 
had established that the words "' cause of action " in the statute 
meant " the whole cause of action," that is, all the facts which 
together constitute the plaintiff's right to maintain the action. 
[Warren rs. Kay, 6 L. C. R , 492 ; Rousseau vs. Hughes, 8 L. C. R., 
186 ; Jackson vs. Coxworthy, 12 L. C. R., 416 ; Clark vs. Ritchie^ 
9 Jut., 234 ; Senecal vs. Cheneverl, 6 Jur., 47, 48.) 

It is, therefore, indisputable that this action, founded as it is 
upon considerations given and contracts entered into in another 
District, could not, upon the service made in that other District, 
have been maintained here. 

It is, however, contended that the law has been changed by 
the Code de Procedure, which by Art, 34 declares the defendant 
may be summoned " before the Court of the place where the 
" right of action originated," *' devant le tribunal du lieu oH le 
" droit d'action a pris naissance," and with reference to the au- 
thorities to be cited it is of importance to bear in mind that the 
words of the Code de Procedure are not where the " right of 
action accrued," but where the " right of action originated," " oit 
le droit d^action a pris naissance. 
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^/•••^ " Quebec, June 5, 1872. 

^•^*^*'"** * Messrs. Thomson & Burns, Tobonto. 

" Dear Sirs,— Enclosed we have the pleasure of handing you 
" our account for 113 Boxes Glass per * Union,' amounting to 
•* 4261.20, and will take the liberty of drawing on you at four 
•* months against this amount, when we send you the Bill of Lading. 

♦* Yours truly, 

" BELING & LAMOTTE, 
*' Per A. W. Smith." 



" Toronto, June 7th, 1872. 
*' Messrs. Belino & Lamotte, Quebec. 

" Gentlemen, — Yours of 6th June is received : do not draw 
" at 4 months as we pay cash. 

" Yours truly, 

" THOMSON & BURNS. 
" Per J. J. Mbnbt. 
" P. S. — We will send draft from here.'' 



" Quebec, 25th June, 1872. 
•* Messrs. Thomson & Burns, Toronto. 

" Dear Sirs, — We will thank you to send us your Note or 
** Check for Glass of * Union ' as per account rendered. The cargo 
" of * Royal Charter' is expected to be nearly all saved, and will 
" advise you when your lot comes to hand. 

** Yours truly, 

" BELING & LAMOTTE.** 



" Toronto, July 4th, 1872. 
" Messrs. Beling & Lamotte, Quebec. 

** Gentlemen, — Your favor of 25th ultimo is before us, and 
** note what you say in regard to the Glass on board the wrecked 
** vessel the * Royal Charter.' We are surprised at not having re* 
" ceived'adAace from you of our order being placed for a new 
" supply in fulfilment of your contract with us, as we could not 
" accept the Glass that may be saved at the full price of your 
»* agreement. The straw being thoroughly wet will cause, no 
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* doubt, consideTable breakage, and we would have no end of Thomjo«it<«i. 
'* complaints, besides the boxes cannot present a clean appearance. ^^*°' ** *'* 
" We wrote yon on the 23rd May, to which letter we call your 
" attention, and to hope to receive a definite reply thereto. 
" Yours respectfully, 

" THOMSON & BURNS.' 



" Quebec, 3rd October, 1872. 
'• Messrs. Thomson & Bukns, Toronto. 

** Gentlemen, — As you have not remitted us the cash for 
** Grlass of ' Union, * as promised on the 7th June last, we beg to 
" advise you that we have drawn on your favor ourselves, at four 
" months from 20th June last, for $251.20, amount of our In- 
" voice ; and when advised of its acceptance, we shall then 
" make you a proposition to compromise your loss of ' Royal 
** Charter,' although you have no legal claim against us. 
" Your obedient servants, 

- BELINa & LAMOTTE." 



" Toronto, 11th October, 1872. 
•• Messrs. Belinq & Lamottb, Quebec. 

" Gentlemen, — We have refused to accept your draft for the 
*' 118 Boxes Grlass ex ' Union,' on the ground that you have not 
" fulfilled your agreement in reference to the Glass you agreed 
" to deliver us in Montreal, and we have a large claim against 
" you on that account. We are advised there is no question of 
•• your liability to us, and instead of paying your drafts for the 
'* lis Boxes referred to, and then discussing the question of com- 
'* pensation, we prefer to discuss that question first. The loss we 
" have sustained by the non-delivery of the Glass amounts to 
** $1,270.70, and we have to request you to.send us draft for that 
" amount less your Invoice of 113 Boxes, which amounts to 
*« $251.20. 

** Yours respectfully, 

" THOMSON & BURNS." 



The action was brought to recover $1020.00 as damages for 
breach of the contract alleged by the plaintiffs to have been 
created by the defendants' acceptance of their order. 
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Thorny Hni. The defendants pleaded specially : — That they had never 
Baling «< of. g^j^ ^j^y gj^gg ^^ j.j^g plaintiffs ; that they, the defendants, were 
commission merchants and importers, and had been requested 
by the plaintiffs to order the glass from their, the defendants, 
correspondents, at the risk of the plaintiffis, and that it was well 
understood and agreed, and was according to the custom of trade 
that the goods so ordered should be at the risk and responsibility 
of the plaintiffs as their property so soon as ordered, and that the 
plaintiffs intended and well knew that the glass was to be 
imported from Holland according to the order, and were well 
aware that the defendants had not on hand or for sale any such 
quantity of glass ; that the defendants duly ordered the glass for 
th*^ plaintiffs ; that the goods were shipped for Quebec, and the 
plaintiffs notified to insure their profits ; that, by the wreck of 
the " Koyal Charter, " the glass shipped by that vessel was 
damaged, and when brought to Montreal was oflfered to and 
refused by the plaintiffs ; that it had been shipped in good order 
and had received no other damage than that occasioned by the 
stranding and loss of the vessel ; that they, the defendants, had 
performed everything to be done on their part about the shipping, 
ordering, and importing of the said glass, according to their 
agreement with the plaintiffs; that the plaintiffs did not insure 
their anticipated proiits ; and that any loss the plaintiflb might 
have suffered, had been occasioned by their own fault, and by 
force majeure, for which the defendants were not liable. 

The defendants further pleaded compensation to the extent 
of $251.20, the value of the 113 boxes delivered. 

The evidence of persons in the trade at Montreal established 
the difference between the contract price and the market price, 
at Montreal, in the spring of 1872, on the quantity of 1,387 boxes 
not delivered, as amounting to $760.70. 

Holt, Q. C, at the hearing on the merits, contended that it 
was plain, from the terms of the correspondence, that the posi- 
tion of mere agents had not been assumed by the defendants ; 
they had sold for a fixed price and had undertaken to deliver at 
a given time and place, and the vis major which they had 
pleaded in no way relieved them from their obligation. There 
was no conflict of evidence as to the amount of damages, what 
the plaintiffs claimed being the difference between the price fixed 
by the agreement and the market price of the same class of goods 
at Montreal at the time when the delivery should have been made. 
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Langlois, [C. J5..) for the defendants, contended : That by the »«>«joiie*«i. 
plaintiffs' letter defendants were requested to order 1,500 boxes b«"'^b**»' 
of glass, deliverable in Montreal, at a price to cover commission 
and charges. That the defendants never accepted such order 
otherwise than by a letter in vv^hich the defendants informed the 
plaintiffs that 1,300 boxes had been shipped by a certain vessel, 
the " Royal Charter," and requested the plaintiffs to insure their 
profits if they savr fit. That such acceptance of the order was 
qualified by the warning to insure profits, to which no objec- 
tion was made by the plaintiffs, and did not constitute an un- 
dertaking to deliver in any event as pretended by the plaintiffs, 
but that defendants thereby limited their liability ; that upon the 
same order a previous shipment of 113 boxes had been made, 
and plaintiffs had been similarly notified to insure their profits, 
and in neither instance had they made any remonstrance. That 
the quality of the goods was indeterminate, and the contract 
therefore incomplete. The learned counsel cited : 

43 Dalloz, Rep. de Jurisp., p. 72, Vo VetUe. 

lb, Nos. 115, 116. 

Benjamin on Sales, 290, 463, 470. 

Jole vs. Thornton, 3 Camp. 274. 

Holt, in reply, submitted that the authorities cited were not 
in point ; that the terms of the contract did not protect the de- 
fendants from the risk of their unconditional undertaking to fulfil 
their promise ; that it was no part of the agreement that the 
goods should arrive either by the " Royal Charter " or by the 
" Union," or that they should be excused from performance if 
either vessel failed to arrive ; no contingency had been provided 
for ; had there been such a contract as that suggested and sought 
for by the defendants' letter of the 20th May 1872, the plea of 
force rnqjeure might perhaps have been available ; but that plea 
could be of no force where it was not a specific thing which 
was the object of the obligation. 

Tkssier, J., delivering judgment, said that the contract as 
alleged was established by the correspondence ; that the defen- 
dants could not justify the non-delivery, inasmuch as the sale 
was not of a corps certain, but of a quantity of glass, the situation 
and existence of which were undetermined at the time of the 
sale, and that in estimating the damages to be awarded, the 

10 * 
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D«ni<iai. Court, exerciging the functions of a jury, would allow tor risks 
''•*^**"'- upon a resale and deduct a certain percentage from the amount 
of damages, or difference between the contract price and the 
market price, shewn by the evidence : 

Taking that difference at $760 70 

Deducting for risks of resale 30 per cent 228 21 

532 49 
Compensation by 113 boxes delivered 251 20 

$281 29 

— ^in which amount the defendants would be condemned, with 
interest from date of judgment, and costs as in an action for 
$532.49. 

The learned Judge referred to the following authorities : 

Larombifere Tr. des Obligations, 1,557, No. 1 ; Code Civil, B.C., 
Art. 1474, 1492; Poth. Ob., No. 657,658 ; Poth. Tr. de Venie, No. 
309,310; Code Civil Art. 1026; Benjamin on Sales, p. 241; 
Smith's Leading Cases, 1.148; 32. L. J., Q. B., 322, 828. 

Holt, Irvine Sf Pemberton, for plaintiffs. 

C. B, Langlois, for defendants. 
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24th .IULY, 1874. 

CToram Sm J A.MES W. CoLViLLR, Sir Barnes Pba^ook, Sir Moxtague Smiib. 

Sir Robert P. Collilr. 

HON. F. i:VANTlTRKL, 

Afip'Uant ; 



AND 

B. M EVANTITRBL rl vir. 



Hsspondents. 



Hn.» : — (Conftrmlng the judgment of the Court of Reriew, Qaebee, and reTening the jndg- 
ment of the Court of Queen's Bench.) 

That a olaase in a will, declaring a legaoj shall be forfeited, if the legatee theold eontAst 
the will, is legal end will be enforced. 

This was an appeal from a judgment of the Court of Queen's 
Bench, pronounced at Quebec on the cth of June, 1872, and 
reported at 14 L. C. J., p. 258. 
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Per Ouriam : The appellant is the son, and the female res- "^^"jS'*' 
pondfint a daughter, of Dame Marie Anne Bfedard, who, being ^*^*"'*^'*'' 
then the widow of the late Francois Evanturel, died on the 18th 
of November, 1863. 

By her solemn testament, passed before two Notaries, and 
dated the 18th of May, 1861, she gave the nsufruct of all her 
estate to her son, the appellant, for his life, but '* k la charge," or 
subject to the obligation of paying a life annuity of £25 to each 
of her four daughters, and two smaller annuities to her sisters. 
Subject to this disposition the testatrix bequeathed " la propri§t6 
de ses dits biens, meubles et immeubles" to the children bom and 
to be born of the marriage of the appellant with his then wife, 
equally, constituting them her '* l6gataires universels en pro- 
priete." 

The 6th clause of the testament, on which all the questions, 
now to be determined depend, is in the following words : 

" Sixiemement. — Je veux et ordonne, et ma volonte expresse 
'' est que si mes dites filles, ou aucune d'elles, venait a faire, soit 
*' directement ou indirectement, aucune demarche quelconque 
'' pour contester mon present testament, qu'alors et dans ce cas 
'' mes dites filles, ou aucune d'elles qui voudrait ainsi chercher k 
" contester mon present testament, soient priv6es, ou soit priv6e 
*' de tous droits quelconques dans ma dite succession, et de la 
•' rente viagdre susdite, et que quant a celles ou celle qui vou- 
'' drait contester mon dit testament, le legs a elle fait de la dite 
*' rente soit non avenu et caduc ; car telle est mon intention ex- 
** presse." 

The legal heirs of the testatrix were the jappellant and her 
four daughters, viz. : Dame Marguerite Evanturel, the wife of 
Alfred Par6 ; Dame Sophie Evanturel, wife of Louis T. Suzor ; 
the resi>ondent Dame Emilie Malvina Evanturel, wife of the 
respondent Edouard R6millard ; and Demoiselle Elmire Agla6 
Evanturel, who alone of the four was unmarried at the date of 
the will and that of her mother's death. 

On the 7th December, 1868, within one month of the death 
of the testatrix, an action was commenced in the names of th3 
respondents, claiming in right of the lady, as one of the coheirs 
of her mother, one-fifth of the succession, or, in the alternative, 
<£2,500, with interest and costs, and alleging that the respondent 
was in possession of the whole estate. It is unnecessary to go 
with any particularity into the pleadings in that action. It is 
sufficient to state that, in answer to the claim, the present appel- 
la^t set up the testament of 1861; that the respondents im- 
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^"'iS?'*^ pugned that document by an " inscription en faux," as not having 
ETantureUf vinj^^^jj duly " dict6 et uomm^ " to the two notaries ; and by another 
pleading, as having been obtained from the testatrix, when not 
of testamentary capacity, by the fraud and " captation/' or undue 
influence of the appellant. The Superior Court, on the 6th of 
September, 1864, decided in favor of the respondents, upon the 
'' inscription en faux/' declaring the alleged testament to be null 
and void on the ground of its informal execution, and setting it 
aside with costs. But this decree was, on the 20th of June, 1866, 
reversed by the Court of Queen's Bench by a decree which set 
aside the *• inscription en faux," and remanded the case in order 
that the respondents might be at liberty to prove their allega- 
tions as to the incapacity of the testatrix, and the fraud and undue 
influence practised on her by the appellant These issues were 
decided against the respondents by the Superior Court on the 
16th of May, 1866, and on Appeal, by the Court of Queen's Bench, 
on the 18th of March, 1867, the result of the two decrees of the 
latter Court, being the dismissal of the respondents' action. 
Against those decrees the respondents preferred an appeal to 
Her Majesty in Council, which on the 16th of March, 1869, w^as 
dismissed, both decrees being affirmed, and the testament finally 
established with costs. 

On the 28th of December, 1869, the respondents commenced 
the action out of which this Appeal has arisen, for the recovery 
jrom the appellant of 700 dollars, in respect of the annuity given 
to the female respondent by the will, being 600 dollars for six 
years' arrears of the annuity, and 100 dollars for interest. 

The defence to the action made by the appellant was in 
substance that, by means of the contestations by the respondents 
of the testament in the former suit, the female respondent had 
forfeited, under the 6th clause of that instrument, all right to the 
annuity, which ought, therefore, to be declared " non avenu et 
caduc." To this defence the respondents replied that the penal 
clause was bad in law ; that the respondent Edouard B^millard 
had a direct interest in the former action under the '' Commu" 
naute de biens " subsisting between him and his wife ; that the 
penal clause could not affect this right; that he brought the 
former action against the will of his wife ; and that the action 
was not vexatious, inasmuch as the invalidity of the >;vall had, 
on the '' inscription en faux," been affirmed by three judges out 
of six. 

The Judge of the Superior Court M. Ta8CH£B£AU, on the 
6th of May, 1871, made a decree in favor of the respondents. The 
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fall Benck of the Superior Court, consisting of him and two ^^^^ 
other Judges, reversed that decision, on review, and dismissed*^"*'*'*'*'''" 
the action by a decree dated the 7th of December, 1871, (he dis- 
senting). But on the respondent's appealing to the Court of 
Queen's Bench, that Court, (Mr. Justice Caron dissenting,) by a 
decree dated the 8th of June, 1872, reversed the decree of the 
Superior Court, and confirmed the original decree of Mr. J. 
Taschbseau in favor of the respondents. 

The present Appeal is against this last decree. 

The questions to be determined are the validity and legal 
effect of the 6th clause of the testament, and whether the female 
respondent, if bound by it, has lost the right to insist on the 
payment of her annuity by reason of the proceedings in the 
former action. 

Their Lordships think it will be convenient to follow the 
course taken on the argument before them, at least by the res- 
pondents' counsel ; and assuming for the sake of argument, the 
validity of the clause, to consider in the iirst instance, the nature 
of the former action, and the part taken by the female respondent 
therein. 

It has been contended that the action in which the testament 
was disputed was the action not of her, but of her husband ; and 
that it was brought by him against her will, and in respect of his 
interest under the " communaute de biens," which the 6th clause 
in the will could not, and did not purport to affect To estimate 
the weight due to this argument, it is necessary to see what were 
the relations between the two respondents under their marriage 
settlement. 

By that instrument, which was executed on the 11th ol June, 
1860, the day before their marriage, it was stipulated as follows •. 

" II y aura communaute de biens entre les dits 6poux con- 
'' form^ment aux dispositions de la coutume de Paris, sauf les 
" modifications suivantes, savoir : tons los biens et heritages, mo- 
*• biliers et immobiliers, d6ja 6chus, t»t qui 6cherront par la suite 
'• a Tun et a I'autre des dits futurs epoux, soit par succession, 
" donation ou testament, n'entreront point dans la dite future 
'* communaute, mais au contraire sortiront nature de propres a 
*' celui a qui ils seront ^chus et advenus et aux siens de son c6te 
** et ligne, a I'exception toutefois des interets, fruits et revenus des 
" dits biens, qui entreront cependant dans la dite communaute." 
The community, therefore, which subsisted between the 
respondents was, to use the language of the civil code (see part 
IV., chap. 2) not "legal" but '^ conventional," the eflfect of a legal 
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ET^tawi community being qualified by the important stipulation thai thfc 
^^'**^'***^''' moveable property which had come or might thereafter come te 
either consort by inheritance, gift, or testamentary disposition, 
was not to fall, as by operation of la w it would fall, into the com- 
munity. It follows that the share in Madame Evanturel's suc- 
cession which was claimed by the respondents in the former suit, 
was a chose in action forming part of the female respondent's 
separate estate, and that the husband could have no interest in it, 
except in respect of the income which, after it had been reduced 
into possession, might accrue therefrom and from time to time 
fall into the community. A suit to enforce such a claim would, 
prima facie, appear to be the suit of the wife, though the law re- 
quired that, like other suits in respect of her separate proi)erty. 
it should be brought with the sanction of the husband, and that 
he should join in it for the sake of conformity. Nor have any of 
the Canadian Judges taken a diflFerent view of it. Mr. Justice 
Taschere.\it does not seem in either of his judgments to have 
touched this point. Mr. Justice Badoley, who gave the judgment 
of the majority of the Court of Queen's Bench, speaking of this 
former action, says : *' The female appellant, assisted by her hus- 
" band for conformity, sued her brother by an action en petition 
" dhir^diU'' Mr. Justice Caron and Chief Justice Meredith 
expressly treat this action as a breach of the condition, the latter 
holding that an action in that form must have been in the con- 
templation of the testatrix, inasmuch as the will was made after 
the respondent's marriage. It is, however, suggested that the 
action, though technically and ostensibly that of the wife, was, in 
fact, instituted by her husband in her name, against her will, and 
that shf.^ is, therefore, not responsible for it. If it be true that her 
name was used without her knowledge, or against her will, or 
that she was not a free agent in the proceedings taken ostensibly 
by her, but a person acting under the compulsion of her husband, 
that case ought to have been established by evidence. But there 
is nothing to show that she was not a free agent in the proceedings 
so taken, proceedings which, if successful, would certainly have 
been for her benefit. She was examined in the course of the suit. 
She admitted that she was the plaintiff, or one of the plaintiffs ; 
she took no step to repudiate the claim made in her name ; and 
the solitary circumstance from which an inference that she did 
not herself dispute the testament is drawn is, that, when examined 
as a witness, she admitted that at the date of the will her mother 
had sufficient intelligence to make a testament. 

Another point to be considered is, the nature of the proceed? 
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ings taken to dispute the will . 1 1 is said (and this assumption is the *''*i*d^ 
foundation of the judgment which Mr. J, Badgley delivered on ^^*°*""' "*'"'• 
behalf of himself and the Judges who concurred with him^ that, 
although the will was originally disputed on the grounds of fraud 
and captation, as well as on that of its informal execution, the 
former grounds must be taken to have been abandoned, and the 
testament to have been really disputed only upon the objections to 
its due execution which were raised by the ** inscription en faux." 
The respondents, however, after the order of remand of the 20th 
of September, 1865, disputed the will on the issues of fraud and 
undue influence ; they appealed from the adverse decision on these 
issues, from the Superior Court to the Court of Queen's Bench, 
and from the latter Court to Her Majesty in Council ; and in the 
printed case filed by them as appellants in the Privy Council, 
insisted upon all the grounds on which the will was originally 
disputed. The suggested abandonment, therefore, rests wholly 
on the fact that, on the hearing of that Appeal, their learned 
Counsel, exercising therein a sound discretion, declined to argue 
the issues of fraud and undue influence, on which, being ques* 
tions of fact, he had the concurrent judgments of two Canadian 
Courts against him. Mr. Justice Badoley, indeed, cites a text of 
Furgole, to the effect that, if the contesting party desists from his 
objection before "jugement definitif" he does not incur the 
penalty. The fallacy of the learned Judge's argument consists in 
treating the Order of Her Majesty in Council as the first definitive 
judgment. The decree of the Superior Court, on the trial of these 
issues of fVaud and captation, would clearly have been a definitive 
judgment if the respondents had not themselves protracted the 
contest by going first to the Court of Queen's Bench and after- 
wards to the Privy Council. A party cannot put himself in a better 
situation by prolonging vexatious litigation than that in which he 
would have been had he submitted to the first judgment against 
him. 

Their Lordships are therefore of opinion that the former action 
must be taken to have been the action of the female respondent, 
and that she must be taken to have therein disputed the will, not 
only upon the objections to its execution, raised by the " inscription 
en faux," but also upon the grounds of fraud and undue influence. 

The legal effect and validity of the conditional or penal 
clause are now to be considered. 

It has been argued that this particular clause is so vaguely 
expressed that it should be held to be void for uncertainty. Their 
Lordships cannot accede to this argument, which seems to be 
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Erutarci principally founded on the words, " faire, soit directexnent on 
***"*""**'"'*'" indirectement, aucnne d-marche qnelconque pour contester 
" mon prfesent testament." The terms, though general, seem to 
their Lordships to point to a contestation of the testament in a 
Court of Law, and to be made so general in order to embrace 
every form of legal proceeding wherein or whereby such contes- 
tation might take place. There is, therefore, no such uncertainty 
in the clause as might prevent its application. 

A graver question raised is whether the law permits, or 
will give any effect to such a clause. 

The reasons assigned in the formal judgment of Mr. J. 
Taschereau, of the 6th of May, 1871, for treating the clause 
as " non ecrite," may be shortly stated as follows : 

1st. That in the circumstances of the case, such a clause is 
contrary to public order, ('' Tordre public,") inasmuch as the law 
requires the observance of certain formalities in the execution of 
wills, the testable capacity of the testator, and the absence of 
fraud and undue influence ; and the strict application of such a 
clause would favor the non-observance of what the law requires, 
and the commission of what the law forbids, by deterring per- 
sons from disputing wills, which on one or other of the above 
grounds ought to be declared void. 

• 2nd. That such a clause, unless under exceptional circum- 
stances, and in the absence of probable or reasonable cause for 
disputing the disposition, ought to be considered as inserted only 
in Urrorein and deemed to be comminatory. 

3rd. That the respondents, in contesting the will, had not 
acted in the spirit of chicanery, but had a just and probable 
cause for suspecting the validity of the will and requiring it to 
be proved by legal proceedings ; and that the application or non- 
application of such a clause is in the discretion of a Court of 
Justice, to be exercised upon its view of the whole of the matters 
in dispute, " Tensemble du litige." 

4th. That in the o^ inion of the Court, it was not the inten- 
tion of the testatrix fo deprive her daughters of their small le- 
gacies if they disputed the very valuable gift to their brother on 
all or any of the grounds upon which the validity of the testa- 
ment was in fact disputed, but only in the event of their disput* 
ing the justice of the distribution which she made of her pro- 
perty, and in particular the clause by which she discharged her 
son from the liability of rendering any account as her agent. 

The formal judgment of the Court of Queen^s Bench, (Record 
pp. 274, 275,) in support of the conclusion, that the " clause," under 
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the circtiinstances of the case, and considering the nature of the ^^JSS*^ 
contestations of the testament by the respondents, ought to be*^""*"*****^* 
deemed " non 6crite, " adopts and specifies the second and third 
of the above reasons. It is to be observed, however, that this do- 
cument, which is the judgment under appeal, does not expressly 
declare the clause to be contrary to " Tordre public," though 
many of the reasons given by Mr. Justice Badgley, in the judg- 
ment delivered by him, seem to favor such a conclusion ; and 
further, that the words " vu la nature de la contestation du dit 
testament," taken in connection with the judgment delivered, 
make it uncertain how far the final judgment of the Court of 
Queen's Bench proceeded on its erroneous view of the supposed 
abandonment of the grounds of fraud and imdue influence 
which has already been adverted to. 

The 760th article of the Code Civil, (by which it is agreed 
on all hands that this case is governed), is in these words : 
'' Gifts, inter vivos or by will, may be conditional. An impossible 
" condition, or one contrary to good morals, to law, or to public 
'' order, upon which a gift inter vivos depends, is void, and renders 
'' void the disposition itself, as in other contracts. In a will such 
** a condition is considered as not written, and does not annul the 
" disposition." 

This clause must be read in connection with the 831st, which 
declares that " every person of full age, of sound intellect, and 
*' capable of alienating his property, may dispose of it freely by 
" will, writhout reserve, restrictions, or limitation, saving the 
'* prohibitions, restrictions, and causes of nullity mentioned in 
'' this Code, and all dispositions and conditions contrary to 
'* public order or good morals." 

It appears to their Lordships that these articles suffice to 
dispose of several of the conclusions on which the judgments 
under appeal have been shown to be founded, of much of the 
reasoning of the learned judges in support of those conclusions, 
of many of the authorities cited at the Bar from ancient French 
writers, and of the arguments founded on those authorities. 

For example, these articles of the Code, of which the terms 
are, in substance, hardly distinguishable from those of the texts 
of Justinian, leave no ground, if ground there ever were, for the 
proposition repudiated, as Merlin (titre '' Peine Testamentaire ") 
shows, by the best authorities, that the Theodosian Code, and, 
therefore, the Law of the Antonines, on this point, ought to pre- 
vail over that of Justinian, in countries governed by the Code of 

U 
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^^S5?*"^ Paris. They also sweep away all the fine disfmctions between 
,^"''^"^*'''^''- penal and purely conditional dispositions, which civilians hare 
founded on the motives, real or supposed, of testators. But they 
do more. By declaring that a testator may impose upon his gift 
any condition not published by the Code, and not coiitrary to law, 
public order, or good morals ; they seem to cast upon Courts of 
Justice the duty of giving effect to all conditions, which do not 
fall within the above exceptions, according to the plain meaning 
and intention of the testator to be collected from his language. 
This consideration would dispose not only of the fourth, but of 
the second and third of the above mentioned grounds from Mr. 
Justice TAfi-CHEREAU's original judgment. Of the fourth, it may be 
remarked that it proceeds on one of those forced constructions of 
a testament which are tantamount to the making of a new will 
for the testator ; and that it would in effect make the whole 
clause nugatory, since it would be idle to dispute particular 
clauses in a will duly executed by a testator of undisputed 
capacity, having a testamentary power over the subject matter 
disposed of, on the mere ground of the alleged injustice or un- 
iairness of the disposition. 

The second and third of the above-mentioned reasons, being 
those adopted by the Court of Queen's Bench, are closely 
connected together It is stated by Merlin (" Repertoire de Droit," 
vol. IX, p. 227, titre " Peine Testamentaire,") that little effect is 
given in practice to clauses of this kind ; that " Paul de Castres 
" and a number of other authors regard them as purely commi- 
*' natory ; so that the penalties which they prescribe are not 
** incurred as of absolute right by a breach of the condition, but 
** are inflicted only in the very rare cases in which the suits 
" brought by [^those whom the testator has forbidden to bring 
" them, are found to have no other foundation than a spirit of 
•* calumny and vexation. " 

This implies not that the condition is in itself unlawful, or 
against public policy, but that either by an arbitrary rule of 
construction it is to be taken to import, however general may be 
its language, that the testator intended only to forbid the contes- 
tation of his will upon frivolous and vexatious grounds, or that 
there resides in the Courts of Justice a discretionary power of 
giving or refusing to give effect to it, according to their view of 
the motives and conduct of those who shall be found to have 
infringed its letter. 

There is nothing in the Code to warrant either of these pro- 
positions. The latter seems to rest up(5n the practice of the old 
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French Parliaments ; but the sort of dispensing or qualifying ^^S?""' 

power so claimed and exercised by them, has been condemned ^^•"*""^ **''"■ 

by the best Jurists, and repudiated in the Court of Lower Canada, 

as is shown by the authorities cited by Chief Justice Meredith, 

and in the notes of Mr. Justice Caron's judgment. And as the 

decisions of Courts claiming to exercise this anomalous power 

are the foundation of the rule of construction assumed in the 

former of the two propositions, and the rule itself is opposed to 

the ordinary principles of construction, their Lordships think that 

that also, if it ever existed, must be treated as absolute ; and that, 

in order to support the judgment under appeal, the condition in 

question must be shown to fall within the exceptions expressed 

by the Code as being impossible, or contrary to good morals, to 

law or to public order. 

Impossible, or contrary to good morals, it clearly is not : it is 
not prohibited by any positive law ; the disposition which it is de- 
signed to protect is neither contrary to law nor public order, since 
the testatrix had an absolute power of disposition over her whole 
estate ; and the question is, therefore, reduced to this, viz. : Is this 
clause contrary to public order, because it is designed to prevent 
the doing, of that which it is against public order to discourage. 
In considering this question, their Lordships will treat " public 
order" as identical with what in this country is termed " public 
policy," though the latter is perhaps the larger of the twp terms. 
And they mustdeal with the proposition laid down by Mr. Bo wring, 
and, indeed, involved in the judgm'^nt of Mr. Justice Taschereau, 
viz., that every condition which implies the prohibition to dispute 
a will as a whole, as distinguished from a particular clause in it, 
upon any grounds which aflfect the legal validity of the instru- 
ment as a testamentary disposition, sins against public order, and 
must be treated as " non ecrite." They must do this because as 
they have already shown their is no ground for treating, as the 
majority of the Judges of the Court of Queen's Bench have 
treated, the respondents as having contested the validity of the 
will merely on the grounds taken by the " inscription en faux ; " 
and also because there does not seem to be, in principle, much 
reason for the distinction taken by those learned Judges. For if 
society has an interest in securing the trial of the question, whe- 
ther all legal formalities have been observed in the execution of a 
will, it seems to have an equal interest in the trial of the question, 
whether a will has been obtained by fraud, or the exercise of 
undue influence from a person of imperfect capacity. 

The question may be considered on principle, and on au- 
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BTtttawi thority. Upon principle, it is to be observed that the prohibition 
ETMtureuerir.^j^^jj^jt |jg absolute. end can be invoked only where the validity 
of a will has been nnsuccessfuUy contested. If there be a clear 
and patent defect in the formalities attending the execution of 
the instrument ; or if the incapacity of the alleged testator be 
clear ^nd notorious, the heirs or other parties interested will, of 
course, contest the will, and, contesting it successfully, will set 
it aside with the clause of forfeiture. On the other hand, it is 
not easy to see why a testator may not protect his estate and 
representatives against unsuccessful attempts to litigate his will, 
by saying to a legatee, " I, being master of my own bounty, and 
" free to give or to withhold, give you this legacy subject to the 
" condition that you do not dispute the general disposition of 
•* my estate. You may contest the validity of my will if you 
" please ; but you will do so at the peril of losing, if it be esta- 
" blished, what it gives you." 

Then is this view of the question opposed to the authorities ? 

The French authorities are reviewed at great length by 
Chief Justice Msbedith on the one side, and Mr. Justice Badg- 
LEY on the other. 

The result of them seems to be : 

First. — That such a clause would unquestionably be a con- 
ditto ret non licitw, and therefore of no effect, if it were designed 
to protect a disposition contrary to public order, which is not 
here the case. 

Secondly. — That in the ancient jurisprudence there may be 
found texts which favour either side of the question, whether 
effect ought to be given to such a clause, when it goes to pro- 
hibit the contestation of the will as a whole ; and some autho- 
rities which seem to recognize a distiliction between contesta- 
tions founded on the non-observance of the formalities for the 
execution of wills, and contestations upon other and more ge- 
neral grounds. But, 

Thirdly. — That it is clearly established in France, by the 
concurrence of the best modern text-writers, and the decided 
cases, that such a condition is not contrary to law, and will be 
applied if, on any ground, the will be disputed unsuccessfully ; 
or, in other words, that the party disputing it does so at his own 
risk and peril. 

Upon the second point, it is, however, to be observed that 
one, at least, of the most important authorities citad by Mr. Jus- 
tice Badoley, is capable of an explanation which would bring 
the case supposed within the first category. He cites from Fur- 
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gole the following passage : — " Si dans un testament qui est nul '^'^^^ 
" pax qnelqne defantde formalite, le testateur dit : ' Je veux que ^™*'*'*^ **'"''*• 
** mon testament soit execute, et si quelqu'un de mes successeurs 
^' Ifegitimes I'attaque pour le faire casser, j'institue heritier un tel 
** hopital,' une telle disposition sera nuUe, quand m^me par quel- 
" que privilege de Theritier institue, en cas de contravention, le 
•' testament ne manquerait d'aucune formalite, pour le faire 
" valoir a son egard." It is obvious that this is a case in which 
the testator, having no original intention of bounty towards the 
hospital, makes the hospital, which under a special law was ca- 
pable of taking under an informal will, his heir, in the event 
only of his legal heirs disputing the dispositions of his will on 
the ground of its informal execution. The object therefore of 
the condition is to enable the real objects of his bounty to take 
under an instrument which the law declares to be invalid, and 
so to protect a disposition contrary to public order. 

The respondents meet the modern authorities by saying 
that, as they consist of the texts taken from the works of com- 
mentators on the Code Napol6on, and the decisions of the French 
Courts since the promulgation of that Code, they have little or 
no application to the present case. They are certainly not authc. 
rities which bind the Courts of Canada. But they seem to their 
Lordships to be, nevertheless, extremely valuable aids towards 
the right determination of the question whether the clause under 
consideration is contrary to public order. The question is cer- 
tainly not conclusively determined by the ancient authorities. 
On this point it is sufficient to observe that Ricard himself, who 
is one of the most in favor of the respondents, admits that a 
penalty is allowable when designed to defend a lawful disposi- 
tion, although he goes on in article 1548 to show that the penalty 
is often, though not always, treated as comminatory. And the 
very fact that, under the old system. Courts of Justice exercised 
a discretionary power in the application of such clauses, shows 
that they were not absolutely void, or (in French phrase) to be 
deemed ** non 6crites," as being contrary to law or public order. 
We find, then, the modern jurists, whether writing as commen- 
tators, or actually administering justice in the Courts of Law, 
dealing with the question whether, after the old discretionary 
jurisdiction had been exploded, and the law reduced, as in Ca- 
nada, to a written Code, such a condition is contrary to law. They 
have solved that question in the manner above stated ; and the 
solution is, in their Lordships' judgment, agreeable to reason. 
The phraseology of the French Code differs only from that of the 
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ETOtarei Canadian Code in that it does not use the words " ordre public,'" 
Evantu«ie«r»>.|j^|. doclares Only that conditions shall be " reputfies non §crites" 
if *' impossibles ou contraires aux lois ou aux moBnrs." " L'ordre 
public " is, however, only the spirit or policy of the law, and the 
phrase is still used in some of the modern French cases, when 
the question is whether the disposition to be protected is res 
Hcita, Demolombe, too, (tom. 18, p. 819, art. 287,) after stating 
that the penal clause is applicable to the heir who fails in his 
contestation of the testament, says expressly : " Et telle est, en 
*' effet, la doctrine qui nous parait devoir etre admise, lorsqu'il 
** s'agit d'une action en nuUite qui Siait fond4e sur un motif 
*' (Tordre public. 

It was well observed during the argument, that the deter- 
mination of what is contrary to the so-called " policy of the law " 
necessarily varies from time to time. Money transactions are 
upheld now by our own Courts, which a former generation 
would have avoided as contrary to the supposed policy of the 
law. The rule remains, but its application varies with the prin- 
ciples which for the time being guide public opinion. And, in 
dealing with the question before them, their Lordships think 
that very great weight is due to the opinions and decisions of 
tiaodern French jurists. 

Though the question is one to be determined by the law of 
Lower Canada, and not by that of England, their Lordships 
think it right to say something upon the English authorities 
which have been cited before them. 

There are undoubtedly dicta and even decisions in some of 
the earlier cases, to the effect that conditions of this kind were 
to be held to be in terrorem only, and in the language of the 
Touchstone. " against the liberty of the law " But, in the case 
of personal legacies, effect was given to the condition if there 
was a gift over on the breach of the condition. The whole law 
on. this subject appears to their Lordships to have been consi- 
dered and put upon a sound foundation by the Court of Exche- 
quer in Cooke vs. Turner, 15 M. and W., upon the case ^ent to 
them by the Court of Chancery. It was suggested at the Bar, 
that that ruling was not acted upon by the Court of Chancery 
in the particular case. But, from the Report of that case in the 
15th volume of Simon's Reports, it appears that though pressed 
to send the case before another Court of Law, the Vice-Chancel- 
lor of England declined to do so, but directed, in the interest of 
the unborn issue of a marriage, an issue so framed as not to in- 
volve Hie forfeiture by the legatees of their legacy under the 
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clause assnined to be valid. The case of ex parte Dixon, 20 Law ^^^Jjjj^ 
Jonm, Chanc. N.S, which was decided by Lord Oranworth as ^^•"^'"^ '*•*'' 
Tice-Chancellor, after his judgment in Cooke v$. Turner is sup- 
posed to conflict with the latter. But it does not really do so. 
No doubt the learned Judge says of such conditions as the pre- 
sent that they had been " considered (whether justly or not, it is 
" unnecessary to inquire) as contrary to the policy of the law." 
But he was not in any way called upon to decide that question ; 
he was dealing with a condition of a very different kind, to 
which he gave effect. The real effect of his judgment is only 
that, if the condition be conditio rei lioitce, it ought to be enforced. 
It does not affect the authority of Cooke vs. Turner. 

Upon the whole, their Lordships have come to the conclu- 
sion that the preponderance of authority is, as well as principle, 
in favour of the judgment of the Superior Court on review, and 
they will humbly recommend Her Majesty to reverse the judg- 
ment of the Court of Queen's Bench, and to affirm the judgment 
of the Superior Court on review, with the costs incurred in the 
Court of Queen's Bench, and those of this Appeal. 

LangloiSj Angers Sf Colston, Atty. for Appellant. 

LartAe Sf Remillard, Atty. for Respondents. 



SUPERIOR CX)URT, QUEBEC. 

OCTOBER, 1872. 

Coram Mehkdith, C. J. 

nOGUAY w. KLEURANT. 

AND 

BBiNNETT el at., intercmirtg. 

fisLA : — RafUmen have no privilege of reteDtton as to the raft upun the timber of which they 
hare worked. 

Meredith, C. J. — The question in this case, as I understand 
it, is : Were the logs seized in this cause the property of the de- 
fendant, or of the intervening parties, at the time of the seizure ? 
The contention, on the part of the plaintiff, that the attachment 
issued in this cause is justifiable on the ground of the supposed 
privilege of retention, " droit de retention,'' claimed by the plain- 
tiff, cannot be maintained. 

Such pretensions were rejected by this Court in relation to 
several oppositions filed in this Court, in the year 1854, in the 
case of Hunt vs. Har rower ; and the Court of Appeals, on the 22nd 
of January, in the case of Graham vs. CSt^, according to the report 
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^^JJ°»^*' in the Revue Legale, vol. 4, p. 1, held : — " Qu'un homme de cage 
oaron tt ai. u ^^^ g^^ cctte Cage aucuu privilege lui donuant droit de reten- 
" tion pour le prix de ses gages dues pour la fabrication, la con- 
" servatioR et le voiturage de cette cage." Also, 16 Jurist, p. 307. 
To me it seems sufiiciently plain that raftsmen cannot be consi- 
dered in possession of the raft upon which they work, and, 
therefore, that they cannot have a right to retain that which 
they never possessed. 

SUPEKIOR COURT, QUEBEC. 

Tin MARCH, 1874. 

Coram Mkuldith, C. J. 

LEMESUaiEll 1)5. GABON el al. 

HsLD :-^If soVeral defendunts renide in the game dUtriot, serrioc of process on od« of them, in 
another district, does not render the other defendants amenable to the jarisdiction of 
the Court in the last* mentioned district. 

Meredith, C. J. — This is an action against three defendants 
resident in the District of Eimouski. 

The plaintiff, finding one of them, Ferdinand Terriau, in this 
district, served him here, and then served the process upon the 
other defendants, Garon and Tardif, in the District of Rimouski. 

Garon has filed a declinatory exception on the ground that 
the plain tiflf had no right to sue. him out of the jurisdiction in 
which he resides. 

The plaintiff relies on chap., 82, sec. 26, C. S. L. C, under 
which a suit may be commenced in any district, provided " the 
defendant or one of the defendants," to whom the original writ is 
addressed, " is domiciled or served personally writh such writ, 
within such district." But our law upon this subject has been 
modified by the Code of Procedure Civile, Art. 84 and 38, which 
. provide — as a general rule — that in matters purely personal, the 
defendant may be summoned either : 1st, before the Court of his 
domicile ; 2nd, before the Court of the place where the demand 
is served upon him personally ; or 3rd, before the Court of the 
place where the right of action originated ; and by Art. 38, which 
further provides " that if there are several defendants residing in 
" different Jurisdictions^ they may all be brought before the Court 
" of the jurisdiction where one of them has beem summoned." 

When persons resident in different districts contract a joint 
hability, the creditor seeking to enforce such a liability is obliged 
to institute two actions, unless allowed to sue one of the defen- 
dants out of his own district ; it is, therefore, for the interest of 
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the defendants, in such case, that is, where the defendants reside ^^^^^ 
in different districts, that there should be a deviation from the ^•^'^ ** ^ 
general rule, actor sequitur forum rei. But when, as in the present 
case, the defendants all reside in the same district, there is not 
the same reason for a deviation from the general rule. This con- 
sideration may have influenced the commissioners when they 
modified the law on this subject by making the residence of the 
defendants " in different jurisdictions^' the condition upon which 
a person in the position of the defendant G-aron was liable to be 
sued out of his own district. But, be this as it may, the Art. 88, 
allowing a defendant to be sued out of the jurisdiction within 
which he resides, is an exceptional law ; as such, it is to be 
strictly construed, and when so construed — as the defendants do 
not reside in different jurisdictions — it does not give the plaintiff 
the right to sue the defendant out of his own jurisdiction. I. 
therefore, think the exception diclinatoire must be maintained. 



In r$ 



COUR DU BANC DE LA REINB, EN APPBL, 

QUfiBEC, 5 DfiCEMBRB, 1874. 

Coram Dorion, J. C; Monk, Taschbrbau, 
Ramsat et Sanborn, J. J. 

J. B. A. T0U88AINT, 

Requirant pour conflrmation d*un 

Acte de Composition et D6charge) ; 

ET 

R. H, WURTBLB, 

Conlestant. 

JiToft :«~1 ® Pour former U m^orit^ namtfrique et les trois-qnarts en valear requis par la 
seotion 94 de Taote de faillite de 1869, poor la Talidit^ d'un aote de compoiition et 
d^ebarge, on ne doit prendre en coniid^ration qae les or^anolers qui ont foumi leurs 
r^elamatlons an 8jndic» oonform^ment k la Motion 123, et qne les dettes prouv^es par 
oes r^olamations ; 

2 ^ On ne pent oppoeer an requ^rant la ratifioation d'un aote de eomposition et d6charge 

rinsuffisanoe des avis exig^i par lei sections 97 et 117, s'il a donn^ les avis requis par 
la seotion 101 ; 

3 ® Ls mise en posseesion des biens da failli par le syndic, aprds le d^pdt d'un acte de 

eomposition, malgr€ I'oppoeition d*on ortfanoier en verta de la section 97, n'est pas un 
motif pour refuser la ratifioation par la Oour de eet acte ; 

4 ® L'offre inaooept^e d'une pr<f6renoe, faite par nn tiers iL an or^anofer, sans la partioipa^ 

tion du failli, n'est pas nne frande da failli. 

Le Tequ6rant, J. B. A. Toussaint, a commence a tenir com. 
merce d'6picerie en gros et en detail h, Quebec, en Mai, 1869. Le 
28 D6cembre, 1872, il fit cession de ses biens k O. Murphy, Syndic 
Officiel, en vertu de Tacte de faillite de 1869. Le 8 Janvier, 1873, 

12 
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ToQtuint igg cr6anciers assembles pour 6lire le syndic, oflFrirent au requ6- 
wurteie. ^^j^^ d'acceptet un acte de composition, a raison de 8s. 9d. oans 
le louis, avec cautionnement. Un acte, conforme a cet offre, a 
6t6, les 16 et 17 Janvier, 1878, sign^ par un certain nombre de 
creanciers, puis depose le 24 Janvier, 1873, entre les mains du 
syndic M. Murphy, en vertu de la section 97. Avis de ce d6p6t 
fut public pendant quinze jours dans la gazette ofiicielle, dans 
un journal fran^ais, et trois fois seulement par semaine dans un 
journal quotidien anglais ; mais aucun avis ne fut adresse par la 
poste aux cr6anciers. 

Le 4 Fevrier, 1873, le present contestant, R. H. Wurtele, 
cr^ancier du requferant, en sa qualite de syndic a la faillite de 
Napoleon Laplante pour 1299.28, produisit entre les mains de M. 
Murphy une declaration ecrite, s'opposant au dit acte de compo- 
sition et d6charge. 

Le failli Toussaint deposa alors a la Cour Supfirirure son 
acte de composition et decharge, et, apres avoir donn6 les avis 
voulus, demanda, le ler Avril, 1873, par requite a la Cour Sup6- 
rieure, si^geant pour le district de Quebec, la ratification de cet 
acte. 

M. R. H. Wurtele a contests cette requete en all6guant tons 
les motifs donnes par Tacte de faillite. Les remarques faites par 
THonorable Juge Tessier, lors de la reddition de son jugement 
le 6 Decembre, 1873, feront voir les principales questions soule- 
v^es et decidees en cette contestation. 

" M. Wurtele a pr6sent6 plusieurs objections que 

" le tribunal va consid6rer dans Tordre de leur importance. Iia 
" premiere, c'est que Tacte de composition n'est pas signe par 
** la majorife numerique des creanciers, representant les trois- 
" quarts en valeur des dettes du failli ; si cette objection est 
*' valable, loute la procedure tombe. 

** Or, il s'agit de savoir, si d' apres Tinterpretation de I'acte 
" de faillite de 1869, il faut entendre la majorite des creanciers 
*' et le montant des dettes du failli, tels qu'il les a produit dans 
" son bilan, ou s'il faut seulement entendre la majority des cre- 
** anciers, et le montant des dettes qui ont 6te prouv6s par le 
" serment des creanciers deyant le syndic, ou encore, s'il faut 
" ajouter les deux ensemble. 

" On a entretenu des doutes sur cette question avant Tacte 
'' de faillite de 1869, mais la section 143 de ce dernier acte, intro- 
" duite comme clause d'interpr6tation, a fait disparaitre tout 

" doute sur ce point. EUe se lit comme suit: ' le mot 

" ' cr^ancier sera r6put6 signifier toute personne, envers laqtielle 
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*• * le failli a des engagements, soit directement, soit snbsidiaire- ''^^^^^ 
" ' ment, et soit comme principal ou caution, et qui aura prouvi ^"^**- 
*• ' sa reclamation contre les biens d'un failli de la manitjic pres- 

** ' crite par le present acta ' " 

" Le montant entier des reclamations prouvftes se monte a 
'• $9,197.17, dont $184.33 representfis par deux crfeanciers au-des- 

* sous de $100.00, laissant $9,062.14 representfes par 21 creanciers. 
" Tous ont 8ign6 ^ Texception de quatre, represeutant ensemble 
*' une somme de $953.55. II est done evident que Tacte de composi- 
•' tion a €t6 consenti par la majority numferique des cr6anciers, 

• reprfisentant plus que les trois-quarts en valeur de ses dettes. 

'* Cette interpretation de la loi est aussi fond§e en raison, 
** parce qu'autrement il serait libre a un failli d'introdaire des 
** dettes dans son bilan fort contestables, et a Taide de ces dettes 
" non prouv6es par les creanciers, obtenir le consentement d'une 
** proportion de cos crfeanciers, au prejudice des vrais creanciers 
" qui prfesentent et assermentent leurs reclamations, ets'exposent 
" a les voir contestees a leurs dfepens, si elles sont douteuses ou 
" mal fondles, tandis que les creanciers qui ne prouvent pas leurs 
** creances ne s'exposent a aucuii risque. D'ailleurs le requ6rant 
*' pretend qu*il a mfeme une proportion suflfisante des cr6ances 
•' portees au bilan. 

" La deuxiemer objection, c*est que le syndic, M. Murphy, 
" quoi qu*il ait re<ju la declaration d'opposition de M. Wurtele k 
" Vacte de composition, a delivre I'actif au failli, et que la notice 
'* du depot de cet acte chez le syndic a ete insuffisante. 

" Cette objection ne regarde pas le failli, cela touche k la 
•* responsabilite du syndic, M. Murphy, mais ne pent nuire au 
'* failli. D'ailleurs cette remise de I'actif au failli a ete faite d'apres 
" un ordre donn6 par les creanciers, a leur premiere assemblee, 
•• et par Tordre des inspecteurs nommes a cette assembl6e. 

" La Seme objection allegue, que le failli aurait offert une 
•• preference a M Mountain, Tun des creanciers, pour Tengager 
•* k signer Tacte de composition'. Cela n'est pas prouve. C'est le 
'• pfere du failli qui a fait une offre a M. Mountain pour un arran- 
" gement, qui a ete propose avant I'acte de cession, mais qui n'a 
" pas reussi. M. Mountain a refuse et n'a rien re<ju de plus que 
'* les autres creanciers. D'ailleurs cette offre avait ete faite sans 
'' la participation du failli. 

" La 4dme objection est fondee sur ce que le failli Toussaint 
*' aurait commis une fraude k Tegard du contestant en sa qualite 
" de syndic k la faillite de Napoleon Laplante. Cette fraude 
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Tonsniiit « consisteiait en ce que le requ^rant, ayant achet6 Tactif de cette 
wnrteic u demieie faillite, a raison de quatre chelins et trois deniers dans 
*' le louis, sur le montant des reclamations produites, devrait 
" encore $299.28, et n'aurait pas, en sa qualite de creancier, pro- 
'* duit de reclamation, on en aurait produit une au-dessous du 
" vrai montant, ce qui anrait rSdnit la commission de M. Wnrtele. 

" II n'est pas 6tabli par la prenve qu'il y ait la une fraude 
" quelconque, que Ton puisse objecter, a la confirmation de la 
** d6charge. 

'' La Seme objection, c'est que le failli Toussaint n'a pas tenu 
" des livres de compte au d6sir de la loi de faillite, et qu'il n'a 
'' pas rendu un compte suffisant de ses affaires comme marchand. 
'* Le failli admet avoir d6truit ses inventaires annuels qui ont 
" precede I'annee de sa faillite. II n*est pas prouve qu'il Fait fait 
'' avec intention de frauder, mais c'est un manque de soin et de 
" vigilance. (1) Sur ce point le Tribunal est d'avis que le failli 
*' est coupable de ' negligence dans la tenu de ses livres et 
'* comptes,' suivant la section 108 de Tacte de faillite. Pour cette 
" negligence le Tribunal est d'opinion que le certificat de d6- 
" charge soit suspendu pour quatre mois, k compter de ce jour. 
" En adoptant ce terme, la Oour prond en consideration qu'il 
*' s'est de]£i ecoule huit mois depuis que le failli Toussaint a 
** presente sa requete en confirmation de decharge. 

" Et attendu que c'est k I'aide dela contestation du creancier 
'' Wurtele que le Tribunal a constate la negligence du requerant 
*' Toussaint dans la tenue de ses livres, le requerant Toussaint est 
" condamne a payer au dit cr6ancier les frais de cette contestation. 

*' Cependant I'acte de composition et decharge doit etre con- 
*' firme ; le failli a donne les avis necessaires. II faut consulter 
'* les interets de la grande majorite des creanciers qui ont consent! 
** k I'acte, et qui ont deja reiju le premier dividende. Si cet acte 
" etait mis de c6te, il est probable que tout serait perdu i>our euz. 

" D'accord avec la loi et I'equite de la cause, I'acte de com- 
" position et decharge doit. etre confirme avec suspension de 
" quatre mois." 



(1) Le requerant arait an journal (ledger) dans le quel il entrait tout oe qa'il reee- 
Tait et toot oe qu'il pay^t» un lirre de billets (letter -book) indiqnant le nombre etle montant 
del billets payables et des billets reeeyables ; dans oe livre ^talent not^s les billets que 
payait le requerant et oeuz qu'on lui payait ; le failli gardait en liasses et ch4qu4ea see fae- 
fures, qu'il r^glait par billet. En paroonrant les doouments mentionn^s, ei-baut, le failli pr<- 
tendait pouToir se rendre oompte de ses affaires, mais il n'arait pas tenu de lirre de oaiss«i 
excepts pendant les deoz mois pr6o4dant sa faillite. 
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Le jngement de THonorable Juge Tessiek est con^u comme 
suit: 

** La Cour ayant entendu les parties par leurs avocats respec- 
" tifs, examine la requete de Jean Baptiste Arthur Toussaint, 
" failli, pour confirmation d'un acte de composition et dScharge 
" prodxdt en cette cause, la contestation de Richard Henry Wur- 
*' tele, e8-qualit6, un des crfeanciers, et la preuve de part et d'autre : 

" Consid^rant qu'il est etabli que cet acte de composition et 
" d^charge, execute devant maitre Tremblay, notaire, k Quebec, 
" les seize et dix-sept Janvier, mil huit cent soixante-et-treize, a 6te 
" signe par la majorite numerique des cr6anciers, repr^sentant 
" les trois-quarts en valeur des dettes du dit failli et m^meplus ; 

" Considerant que le dit failli a ex6cute les formalites n§ces- 
" saires pour obtenir cette confirmation ; 

" Considerant que le dit Richard Henry Wurtele, es-qualit6, 
" n'a pas 6tabli la preuve des faits de fraude ou autres, suffisants 
" pour jufitifier le refus absolu de cette confirmation ; 

" Considerant, n6anmoins, qu'il est prouvfe que le dit failli 
" est coupable de negligence dans la tenue de ses livres et 
" comptes, mais que cette negligence ne pent, dans la pr^sente 
" instance, qu'avoir Teffet de faire suspendre pour un temps la 
" d^charge du dit failli. 

" En consequence la Cour confirme Tacte de composition et 
" decharge du dit Jean Baptiste Arthur Toussaint, requ6rant, mais 
" a cause de cette negligence, le tribunal ordonne que le certificat 
** de decharge soit suspendue pour quatre mois, a compter de ce 
" jour. 

** Et considerant que c'est a Taide de la contestation du dit 
*' Richard Henry Wuytele que cette negligence du failli dans la 
" tenue de ses livres a ete constatee, le dit Jean Baptiste Arthur 
" Toussaint, failli, est condamne a payer les frais de cette contes- 
'* tation au dit Richard Henry Wurtele, es-qualite." 

Le contestant s'inscrivit en revision, et fit un dep6t de $40.00. 
A Faudition, le requerant presenta une motion pour rayer la 
cause du r6le, sur le principe que la demande pour confirmation 
d'un acte de composition et decharge, impliquant pour lui un 
interet d'au-delai de $500.00, la Cour de Revision n'avait pas de 
jurisdiction en vertu de la section 4, chapitre 12 de la 36 Vic- 
toria de Quebec. Cette motion fut reservee. 

Au merite, le contestant s'appuya principalement sur deux 
de ses objections. La premiere etait que la Cour n'avait pas de 
discretion k exercer dans le cas d'absence ou de negligence dans 
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ToiuMint ]j^ tenue des Uvres, et devait pour ce senl motif reftiser absoln- 
wnrteie. ^leiit le certiScat de decharge. 

Mr. Wurtele pretendait, dans sadeuxieme objection, que Tin- 
terpr6tation donn6 par THonorable Juge Tessier au mot *' cre- 
ancier," etait incorrecte, que les cr6anciers seuls qui avaient prou- 
v6 leurs reclamations pouvaient, 6tant signataires de Tacte de 
composition, compter en faveur du failli ; que les montants repre- 
sent6s par les autres, bien qu'ils eussent signfe, devaient compter 
centre lui ; que les trois-quarts des dettes s'entendaient non des 
dettes prouvees, mais des dettes portees au bilan. II concluait 
en disant que cette derniere interpretation 6tait la vraie ; le failli 
n'avait pas en sa faveur la majorite en nombre des cr6anciers de 
$100.00, reprfesentant les trois-quarts en valeur. 

Le requferant, tout en soutenant la legalite de rinterpr6tation 
donn6e par la Oour SupSrieure au mot " criancier^'' prfetendit que 
si les dettes non prouvees devaient ^tre prises en consideration, 
les creanciers au moins de ces dettes qui avaient sign6 Tacte de 
composition ne pouvaient compter contre lui, non plus que ceux 
des creanciers qui avaient des garanties ou des privileges, dans 
le sens de la section 60, et n'etaient pas affectes par la decharge, 
section 62, 94 et 100, et que cela etant, le requSrant avait encore 
en sa faveur la majorite numtrique et les trois-quarts en valeur. 

La Cour de Revision, composee de THonorable Juge en Chef 
Meredith, des Honorables Juges Stuart et Casault, sans ad- 
juger sur la motion pour faire rayer Tinscription, rendit unani- 
mement le 30 Avril 1874, le jugement suivant, renversant celui 
de THonorable Juge Tessier : 

'* The Court sitting in review having seen and examined 
** the proceedings and evidence of record and heard the parties 
" by counsel upon the merits of the Judgment complained of by 
*' the contesting party rendered in the present matter, on the 
** sixth day of December, one thousand eight hundred and se- 
'* venty-three, by the Superior Court, at Quebec, and upon the 
" whole maturely deliberated : 

** Considering that by the ninety-fourth (94th) section of the 
*' Insolvent Act of 1869, it is in eflfect provided that a deed of 
" composition and discharge to be binding upon creditors of the 
*' Insolvent, who have not signed the same, must be executed by 
•' a majority in number of those of the creditors of the insolvent 
** who are respectively creditors for sums of one hundred dollars 
'' and upwards, and who represent at least three-fourths in vahie 
** of the liabilities of the insolvent, subject to be computed in 
*' ascertaining such proportion ; 
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" And considering that in computing the liabiHties of the 

" petitioner as an Insolvent, for the purpose mentioned in the 

** provision of law, reference must be made to schedule or sche. 

" dules of his liabilities, declared by himself to be correct as 

" required by the third and other sections of the said act ; and 

'* that in the absence of proof to the contrary, the liabilities of 

" the Insolvent set forth in the said schedule or schedules so 

" declared by the Insolvent to be correct are to be considered as 

" liabilities of the Insolvent within the meaning of the said ninety- 

" fourth section, although the creditors entitled to claim for the 

** said liabilities may not have proved their claims against the 

" estate of the Insolvent in the manner provided by the said act ; 

" And considering that the contention advanced by the Insol- 

*' vent that the consent of three-fourths in value required by the 

" said section ninety-four is the three-fourths in value of the 

" proved claims, subject to be computed in ascertaining such 

•* proportion, can not be maintained ; 

" And considering that although the deed of composition and 
" discharge in this cause has been executed by the creditors 
*' representing three-fourths in value of the " proved claims " 
*' against the estate of the Insolvent, yet that it has not been 
" executed by creditors who represent three-fourths in value of 
" the liabilities of the Insolvent, subject to be computed in 
" ascertaining such proportion as herein before explained ; 

" And therefore that in the said Judgment complained of in 
" this cause rendered on the sixth day of December last, con- 
'* firming the deed of composition bearing date the sixteenth and 
" seventeenth days of January, one thousand eight hundred and 
" seventy-three, and the discharge thereby granted, there is error, 
** this Court doth in consequence reverse the said Judgment and 
" thereupon doth reject the petition of the Insolvent praying for 
" a confirmation of the said deed of composition and discharge, 
" and doth condemn the Insolvent to pay to the said Richard 
" Henry Wurtele, es-qualiii, the costs of his contestation of the 
" said petition." 

Toussaint appela de ce jugement, en vertu de la section 84. 
Le 5 Decembre, 1874, la Cour d'Appel, par le jugement sui- 
vant, cassa unanimement celui de la Cour de Revision, et confirma 
celui de la Cour Sup6rieure : 

" La Cour, apres avoir entendu les parties par Icnrs avocats, 
sur le m6rito, examine le dossier de la procedure en Cour de pre- 
miere instance, la RequMe d'appel, et sur le tout murement 
delib6r6 : 
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TonMatot a Considcraiit qu'en vertu de la clause 94 de I'acte des 

wnrteie. faiUites de mil huit cent soixante-nenf, un debiteur insolvable ou 
qui procede sous cette loi peut demander a la Cour Sup6rieure la 
confirmation d'un acte de decharge ou de composition, lorsque 
cet acte de decharge ou composition a ete sign6 par la majorite 
en nombre de ses cr6anciers, repr6sentant les trois-quarts en 
valeur des dettes qui doivent ctre prises en consideration pour 
calculer cette proportion. 

" Consid^rant que le mot " creancier " ne s'applique dans 
cette section qu'aux cr6anciers qui ont proure leurs creances, 
suivant Tinterpretation donn6e a ce mot par la 143e clause du 
dit acte, et qu'il n'y a par consequent que les cr6anciers qui ont 
prouv6 leurs creances qui doivent 6tre compt6s pour former la 
majority requise pour accorder une decharge, et qu'il n'y regale- 
ment que les creances de ces creanciers, c'est-a-dire, les cr6ances 
prouv6es, qui doivent etre prises en consideration pour former 
les trois-quarts en valeur des dettes requises pour accorder une 
telle decharge. 

" Consid§rant que rien n'indique que ces dettes, qui doivent 
compter pour former les trois-quarts necessaires pour accorder 
une dfecharge, doivent etre differentes des dettes qui doivent etre 
comptces pour former la minority opposee k la d6charge, et que 
le mot dettes dont il est fait usage dans cette clause n'y est men- 
tionne que dans une seule acception, et ne peut dtre consid§r6 
comme I'a fait la Cour de Revision comme signifiant dette 
prouvee, lorsqu'il s'agit de former la majority trois-quarts en 
valeur de ces dettes, et dettes non prouv6es, lorsqu'il s'agit d'eta- 
blir la minorite. 

*' Consid6rant qu'il n'est nullement question dans cette clause 
des dettes mentionnees dans les c6dules, etat ou bilan fournipas 
le failli, et que lorsque la legislature a eu I'intention d'appliquer 
le mot dettes a celles qui sont mentionnees dans la c6dule, etat 
ou bilan fourni par le debiteur ou failli, elle I'a fait d'une maniere 
specials comme dans la clause 68e, ou elle applique la d6charge 
a totilef4 les dettes prouvables mentionnfies par le failli dans son 
^^ bilan. 

*' CoLisiderant que la regie i)osee ci-dessus est conforme a 

Teeprit de Tacte, qui a moins de dispositions specialesne permet 

iji^atix erf auciers qui ont prouv6s leurs cr6ances de r6gler et 

^rmiiier tout ce qui regarde Tadministration et la disposition 

^ biens da failli. 

** CouBid§rant que Tappelant a produit une decharge sign6e 

^B le requiert la loi, par une majority en nombre des cr6an- 
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ciers, qui ont prouve leurs dettes, etquecette majorite en nombre 
represente plus des trois-quarts en valeur des dettes prouv6es 
devaat le syndic. 

" Consid^rant qu'il y a erreur dans le jugement rendu par 
la Cour Superieure, siegeant en Revision a Quebec, le trentieme 
jour d'avril, mil huit cent soixante-quatorze, qui a renvers6 le 
jugement originaire de la Cour Sup6rieure parce que I'appelant 
n'avait pas produit une d6charge sign6e par une majority en 
nombre des cr6anciers qui avaient prouves leurs creances et 
reprgsentant en m^me temps les trois-quarts en valeur de toutes 
les dettes mentionn§es au bilan du dit appelant. 

" Cette Cour casse et annuUe le dit jugement rendu par la 
Cour Superieure en R6rision, et confirme le jugement originaire 
rendu par la dite Cour Superieure, avec les dSpens, tant ceux de 
la dite Cour Superieure encourus en Revision et sur le pr6sent 
appel. 

" Et la Cour ordonne le renvoi du dossier a la Cour Supe- 
rieure a Quebec." 

Mackay Sf Turcotte, Avocats de Toussaint. 

r Honorable M. Angers, Conseil en Appel. 

Andrews^ Caron Sf Andrews, pour Wurtele. 



Toadtaint 
WortoLi. 



COUR SDPfiRIEURE. 

No. 467de 1868. 

M. McAVOY vs, P. HUOT, Es-qualiU. 

Jcei :~Par la CoarSap^rleare (Tischvrbiu, J.) :— I ^ Qii*il n'est pas n^eesaaire pour qu*un 
aeta de rente soit authentique qu'il soli ^orit et r^dig^ en pr^ienoe des parties oootrac- 
tanter ; il suffit qne lecture leur en soit faite lors de la perfection de I'acte, et qii'il 7 
soit fait mention de cette lecture. 
2® Qaedans nn acte de rente, la fanssetl de r^nonciation qu'une partle notable da prix 
de Teste (£500 0, v.g.) a ^t^ pay^e par I'acheteur an yendeur lor9 (U la /Ktwatton d^ 
Vacte, n'est pas an faux suffisant poar faire declarer tel acte nal en entler. 
3® Qa'an aote de rente past^ en langae anglaise ectre des parties dontVune ignore en- 
ti^rement cette langae, qaoique tradoit oralement par le notaire instramentant, doit 
6tre d^clar^ faux et nal« la lectare da dit aote, qui est ane fonnalitiS indispensable 
n'ayant pas €t€ faite saiyant les exigences de la loi. 
4 ^ Qae la traduction orale de oet acte faite par le notaire instramentant, sans qa'il en soit 
fait une oopie ^crite et aonex^e ^ la minute et comme en faisant partie, n'est pas ^qni- 
yalente ^ la lecture prescrite en loi et ne peat la remplaoer. 

Jrci :— Par la Cour de R^yision (MssKDrrH, Ch. J., Stuart et Taschereau) : 1 ° Qu'il n*est 
pas n^cessaire pour qu'un aote de yente soit authentiqne qu'il soit ^orit et r^dig^ en 
presence des parties contraotantes ; il suffit que lecture leur en soit faite lors de la per- 
fection de I'acte, et qu'il 7 soit fait mention de cette lectare. 

13 
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MoAToy 2 ^ Quo dans nn acto do ronto, la fansBetd de r^nonoiation qu'ana partie notable da prIx 

Huot **® ^•"*® (jGSOO 0, v.g.) a 6t4 pay6e par I'aohetear an vendeiir lor9 de la jHittation de 

Vaete, eat nn faux BiiiBBant pour faire d^olarar cat aote nul en entier.— (TAacHKRUAU, J. 
di99€nti€nte.') 

3 ® Qn'un acte de rente paastf en langne anglaiie entie des parties d<mt Vum ignore en- 
titlement oette langne, mail tradnit oralement par le notaire initramenUnt» ne pent 
«tre d^olar^ faoz et nnl, la lecture du dit acte ayant ^t^, dani ee eas, faite snlTUit la 
loi.^ — (Tabohebxau, J., di99entieiU0), 

4^ Que la tradnotion orale de oot acte par le notaire initrumentsnt, aana qn'il en soit 
fait une oopie ^orite et annez^e )k la minute et eomme en faiaant partie, eit ^qnira- 
lente h la lecture preaerite par la loi et pent la ^remplaoer,— (Tasohkekau, J., rf»«#«»- 
Katfe). 

L'action est au p6titoire. Le dfefendeur, poursxiivi en sa 
quality de cnrateur k la Buccession vacante de feu Charles 
Q-ilbride, en son vivant de Qu6bec, marchand tailleur, repond 
par nne exception pferemptoire en droit perp§tuelle, dont les 
principales allegations sont comme suit : 

That by deed of conveyance passed at Quebec before Mtre. 
Noel Hijll Bowen and Colleague, Notaries Public, on the eighth 
of July, one thousand eight hundred and sixty-five, the late 
Marie Pandelet dit Plaisance, then of Quebec, Spinster, now 
deceased, sold and conveyed, with warranty, to the late Charles 
Gilbride, then of Quebec, merchant tailor, also deceased, all the 
said Marie Pandelet dit Plaisance's right, title and interest, being 
the one just undivided moiety in the following lots of ground 
and premises, to wit : 

That said sale was so made for, amongst other things, the 
consideration of the sum of eight hundred pounds currency, in 
payment of which the said Marie Pandelet dit Plaisance, by said 
deed, acknowledged that she had received from the said late 
Charles Gilbride, at the time of the execution of said deed, the sum 
of five hundred pounds currency; and it was thereby agreed 
that the balance should be paid by the said late Charles Gilbride 
in the manner set forth and described in said deed. 

A cette exception le demandeur r6pond sp^cialement : 

Que le nomm6 Charles Gilbride mentionng en la dite ex- 
ception p6remptoire en droit perp6tuelle du dit defendeur pro- 
duite en cette cause n'a jamais 6t6 en aucun temps propria t aire 
ni en possession k ce titre de la moitig indivise des trois im- 
meubles d6crits et d^signgs en la declaration du demandeur et 
reclam6e par lui en son action, et que partant cette partie des 
dits immeubles n'a jamais fait partie de la succession vacante du 
dit feu Charles Gilbride ; 

Que la vente de la dite moiti§ indivise des dits trois immeu- 
bles invoqu6e par le dit defendeur en sa dite exception comme 
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ayant 6t6 faite et consentie par la dite fene Marie Pandelet dit Mcjinv 
Plaisance en favenr du dit feu Charles GHlbride, le huit Jnillet, ^** 
mil hxdt cent soixante-cinq, n'a jamais 6te consentie par la dite 
fene Maxie Fandelet dit Plaisance, qu'elle n'y a jamais donn§ son 
consentement libre» 6clair6 et spontan6, et qu'il n'a jamais 6t6 
question entre la dite fene Marie Fandelet dit Plaisance et le dit 
feu Charles G-ilbride de faire et eflfectuer entr'eux une vente de 
la dite moitig indivise des dits trois immeubles ; 

Que le dix Juin,mil huit cent soixante-cinq, Michael McAvoy , 
Senior, pere du present demandeur, obtint jugementdevant cette 
Cour centre la dite fene Marie Pandelet dit Plaisance pour une 
somme de huit cent louis courant, avec int6ret et d6pens, en 
execution duquel jugement il fit saisir la dite moiti6 indivise des 
dits trois immeubles appartenant k la dite Marie Pandelet dit 
Plaisance, mais que le ou vers le premier Juillet suivant, avant 
la vente des dits immeubles saisis, le montant entier du dit juge- 
ment a 6t§ payg et acquitt§ par la dite Marie Pandelet dit 
Plaisance ; 

Que le dit feu Charles G-ilbride profitant de la faiblease 
d'esprity du d^faut d*instruction et du peu de connaissance des 
affaires de la dite Marie Pandelet dit Plaisance et des circons- 
tances malheureuses ou elle venait de se trouver, et au moyen 
de fausses representations, de manoeuvres dolosives et de paroles 
insidieuses et mensongeres, parvint k lui faire croire que sespro- 
pri6t68 allaient 6tre saisies de nouveau et vendues k vil prix, et 
qu'il 6tait ngcessaire et indispensable pour elle de prendre les 
moyens de mettre ses propri^t^s k convert de toute saisie k 
Tavenir, et parvint k la faire consentir, k force de soUicitations et 
d'intrigues, a se rendre auprds d'un Notaire dans le but unique, 
bien expliqu§ et bien compris entr'eux, de " passer des papiers 
pour mettre ses propri6tf s en sflret^ " ; 

Que la dite Marie Pandelet dit Plaisance n'a jamais eu la 
pens^e ni I'intention, et encore moins la volenti, de vendre au 
dit Charles G-ilbride la dite moiti§ indivise des dits trois immeu- 
bles qui 6tait son seul bien, et qu'il n'en a jamais 6t6 question 
entr'eux, mais que ce n'est que par m6prise et erreur, et par le 
dol, les fausses representations, les manoauvres dolosives, les arti- 
fices et dissimulations du dit feu Charles Gilbride pour circon- 
venir, tromper et surprendre la dite fene Marie Pandelet dit 
Plaisance que la vente aurait eu lieu, et qu'elle ignorait alors 
compUtement la nature du contrat qui 6tait fait, k quoi elle s'en- 
gageait, sur quoi et pourquoi ; 

Que la dite Marie Pandelet dit Plaisance est rest6e et de* 
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* M^**^ meuTee en possession publiqne et paisible de la dite moitie indi- 
Huot. yig^ ^gg ^^^g ^j.q^ Immeubles, et en a retire les fruits et revenns 
jusqu'a son deces, et que ses legataires universels, Adelaide et 
Elizabeth Fandelet dit Flaisance, en ont eu la possession et jouis- 
sance et en ont retire les fruits et revenus jusqu'au moment on 
le dit defendeur s'est mis en possession des biens de la succes- 
sipn vacante du djt feu Charles Gilbride ; 

Que c'est a la demande et requisition sp6ciale du dit feu 
Charles Gilbride, et sur ses instructions particuheres, quo Tacte 
de veate produit en cette cause par le dit defendeur comme son 
exhibit A a ete prepare par le notaire y d§nomme, et que le dit 
acte a ete dresse et redige d'avance et hors la presence de la dite 
feue Marie Fandelet dit Flaisance, sans sa participation ni son 
consentement ; 

Le dit demandeur allegue de plus que le dit acte de vente 
produit en cette cause par le dit defendeur comme son exhibit A 
et la minute d'icelui sont faux et contiennent des 6nonciations 
fausses et mensongdres ; que la vente y relatee n'a jamais eu lieu, 
et qiae la dite Marie Fondelet dit Flaisance n'y a jamais donu6 
son consentement ; que la minute du dit acte do vente a 6t6 
preparfie d'avance et hors la presence de la dite feue Marie Fan- 
delet dit Flaisance ; que le dite acte de vente n'a jamais 6te 
lu ni relu par le Notaire a la dite Marie Fandelet dit Flaisance ; 
qu'elle n'a pas fait sa marque d*une croix au bas du dit acte de 
vente apres lecture (aite d'icelui, et qu'aucune spmme d'argent 
n'a 6t6 payee a la dite Marie Fandelet dit Flaisance par le dit 
Charles Gilbride, en pr6sence du Notaire instrumentant, lors de 
la confection du dit acte de vente, ni avant ni aprds, en a compte 
et en deduction sur le prix de vente y mentionn6 ; 

Que le dit demandeur declare par les presentes son intention 
de s'inscrire en faux centre la copie du dit acte de vente produite 
en cette cause comme exhibit A du defendeur, et centre la mi- 
nute d'icelui, ce dont il demand* acte a cette Cour. 

Fourquoi le dit demandeur conclut que la vente invoquee 
par le dit defendeur, en son exception peremptoire en droit per- 
petuelle, en date du huit Juillet mil huit cent soixante-cinq, soit 
d6claree nulle et de nul effet, rescindee, annulee et misea neant ; 
et que le dit acte de vente produit en cette cause par le dit defen- 
deur comme son exhibit A, et la minute d'icelui faite et passee 
a Quebec par devant Noel H. Bowen et Collegue, Notaires, le 
huit Juillet mil huit cent soixante-cinq, soient aussi d^clar^s nuls 
et de nul effet, rescindes, annules et mis a neant ; et qu'en con- 
.sfequeuce Texception peremptoire en droit perpetuelle du dit de- 
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fendeur produite en cette canse soit deboutfee, avec dfipens, le ^"^"^ 
dit demandear persistant dans les conclusions de sa demande. ^^^^' 

Sur permission de s'inscrire en faux centre Tacte de vente du 
8 Juillet, 1865, et produit comme exhibit A du defendeur, le 
demandeur produit les moyens de faux suivants : 

Que I'acte de vente produit en cette cause par le dit defen- 
deur (defendeur en faux) comme son exhibit A et la minute d'i- 
celui, etant un acte de vente fait et passe a Quebec, par devant 
Mtre. Noel H. Bowen et confrere, notairos, le huit Juillet mil 
huit cent soixante-cinq, et consentie par Delle. Marie Pandelet 
dit Plaisance en faveur de Charles Gilbride, sont faux et con- 
tiennent des enonciations fausses et mensongeres ; que la vente 
relat^e au dit acte n'a jamais eu lieu entre la dite Marie Pandelet 
dit Plaisance et le dit Charles Gilbride, et que la dite Marie 
Pandelet dit Plaisance n'y a jamais donne son consentement ; 
que la minute du dit acte de vente a §te preparee d'avance et 
hors la presence de la dite Marie Pandelet dit Plaisance ; que le 
dit acte de vente n'a jamais ete In ni relu par le Notaire instru. 
mentant a la dite Marie Pandelet dit Plaisance ; qu'elle n'a pas 
fait sa marque d'une croix au bas du dit acte de vente apres lec- 
ture faite d'icelui ; et qu'aucune somme d'argent n'a 6t6 pay6e a 
la dite Marie Pandelet dit Plaisance par le dit Charles Gilbride 
en presence du Notaire instrumentant lors de la passation du dit 
acte de vente, ni avant ni depuis, en a compte et en deduction 
sur le prix de vente y mentionne. 

Apres la preuve faite de part et d'autre et I'audition au 
m^rite sur cette inscription de faux, la Cour Sup6rieure rend le 
jugement qui se trouve reproduit textuellement dans le factum 
du dfefendeur, maintenant la dite inscription de faux. 

Ce jugement dSfavorable au defendeur a 6t6 porte en Revi- 
sion. LeR factums ^tablissent les pretentions des parties et les 
divers points de droits soulev6s par elles. 

Factum du defendeur en faux (demandeur en Revision) : 

The plaintiflF representing the late Marie Pandelet dit Plai- 
sance sued the defendant in a petitory action to recover immo- 
veable property situate in the Lower Town of Quebec, and 
described at length in the plaintiffs declaration. 

The defendant pleaded that the property in question had 
been sold by deed (defendant's exhibit A; passed on the 8th July, 
1865, before Noel Hill Bowen and Colleague, Notaries Public, 
between the said Marie Pandelet dit Plaisance and the said 
Charles G-ilbride, and that said property formed part of the 
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** M.""^ vacant estate of the said late Charles G-ilbride, of which the 
^"***- defendant was the curator. 

To this the plaintiff filed an inscription enfaux, in which he 
alleges : 

'' Que la vente relat6e au dit acte (defendant's exhibit A) n'a 
'' jamais eu lieu ; que la dite Marie Pandelet dit Plaisance n'y a 
*' jamais donn6 son consentement ; que la minute du dit acte a 
" et6 pr6par6e d'avance, et hors la presence de la dite Marie 
** Pandelet dit Plaisance ; que le dit acte de vente n'a jamids £te 
'' lu ni relu par le dit notaire k la dite Marie Pandelet dit Plai- 
'* sance ; qu*elle n'a pas fait sa marque au has du dit acte apres 
" lecture faite d'icelui ; et qu'aucune somme d'argent n'a ete 
'' pay6e k la dite Marie Pandelet dit Plaisance par le dit Charles 
" Gilbride en pr6sence du notaire." 

The plaintiff examined Adelaide Pandelet dit Plaisance. 
(widow Gilbride), and Elizabeth her sister. The defendant 
examined the said widow G-ilbride and Noel Hill Bowen, Esq., 
Notary Public. - 

. The following judgment was rendered by the Superior Court 
on the 19th March, 1869 : 

'' Consid6rant que le demandeur en faux a prouv6 les all6- 
" gations principales de Tinscription en faux produite par lui en 
*' cette cause k I'encontre de Tacte du 8 Juillet, 1865, pr^tendu 
" pass6 par devant Mtre. Noel Hill Bowen et son confreres, no- 
" taires publics, k Quebec, et comportant vente par Marie Pan- 
" delet dit Plaisance k Charles Gilbride ; 

" Consid6rant que la dite Marie Pandelet dit Plaisance, lors 
'* de la passation du dit acte, ignorait entierement la langae 
" anglaise, et que la lecture qui fut faite du dit acte en cette 
** langue a la dite Marie Pandelet dit Plaisance 6tait une forma- 
" lit§ parfaitement illusoire et ne rencontrait pas quant a elle 
" I'obligation indispensable de la lecture du dit acte ; 

" Consid6rant que la traduction orale que le dit Notaire a 
" faite du dit acte k la dite Marie Pandelet dit Plaisance, sans 
" qu*il en ait 6t6 faite une copie 6crite et annex6e k la minute et 
" comme formant partie d'icelle, n'est pas 6quivalante a la lec- 
" ture prescrite en loi, et ne pent la remplacer ; 

" Consid6rant que rien ne constate que la traduction que le 
'' dit Notaire allegue avoir faite du dit acte en langue fran^aise 
" pour le b6n6fice de la dite Marie Pandelet dit Plaisance a £tg 
*' correcte et repr6sente fidelement I'intention des parties au dit 
" acte, maintient la dite inscription en faux." 
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It is from this judgment that the present appeal is brought, ""^^7^^ 
for, amongst others, the following reasons : ^^^ 

1 ® . Because the 8th July, 1865, Marie Pandelet dit Plai. 
sauce declared to the Notary, Mr. Bowen, her wish to sell the 
property in question to Charles Gilbride for JC800, and expressed 
her desire to have the deed of sale thereof to be made out 
accordingly ; 

2 ® . Because the said Notary, before executing the deed, 
carefully read over and explained it to the said Marie Pandelet 
dit Flaisance ; and because she was satisfied therewith, declaring 
it to contain her intentions and subscribing her mark thereto, 
not knowing how^ to write ; 

3 ^ . Because the said deed in question in this cause contains 
the wish of the said Marie Pandelet dit Plaisance in all respect 
touching said sale ; 

4 ® . Because Adelaide Pandelet dit Plaisance (widow Gil- 
bride) in becoming a party to defendant's exhibit 0, six months 
after the passing of the deed of sale, and in signing the inventory 
of her husband's succession (deft's. exh. P), two years and three 
months after the execution of said deed of sale, and when it was 
impossible for her husband to exercise an undue influence over 
her, recognized and ratified the deed of the 8th July, 1865 ; 

6 ^ . Because the question of making a copy of the deed in 
writing and annexing it to the minute as forming a part of it, is 
one of the reasons of the judgment ; and because such objection 
was not raised by the plain tifi* in his moyens defaux, and, there- 
fore, could not be considered ; 

6 ^ . Because the said objection not having been raised by 
the plaintiff in his pleadings, it was out of the power of the 
defendant to prove by Notaries, (as he otherwise could easily 
have done), that such a practice has never been followed by 
them. 

The judgment in this cause shows that the evidence of Mrs^ 
Gilbride and her sister was not believed by the Court. These 
witnesses, who were present at the execution of the deed, deny 
that a deed was passed on the 8th of July, 1865, between the said 
Marie Pandelet dit Plaisance and the said Charles Gilbride, 
whilst the judgment admits a deed to have been then passed, 
but declares that the mode adopted by the Notary in the ext cu- 
tion of said deed was defective. Besides the manifest contradic- 
tions in the testimony of the said two witnesses and the way in 
which their evidence is destroyed by authentic deeds filed in 
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McAjoy this case (deft's. exhibits O. and P , and O. O. and P. P. filed at 
^"°*- enquetes), render their evidence valueless. 

In order then to ascertain correctly what occurred on the 
8th July, 1865, between the parties in relation to the deed in 
question, recourse must be had to the evidence of the Notary, 
Mr. Bowen ; and, indeed, when the judgment was rendered, the 
Court stated that it accepted the deposition of Mr. Bowen as 
being in all respects true. 

Amongst other things this witness establishes : 

" Some days before the 8th July, 1865, I (Bowen) prepared 

" a draft of the deed of sale at the request of the late Charles 

** Grilbride. Miss Marie Pandelet dit Plaisance was not conversant 

" with the English language. On the eighth of July, the parties 

" came to my office by appointment to execute the deed 

" After reading the deed in English, I translated it into French, 
" word for word, to the said Marie Pandelet dit Plaisance, 
" dwelling particularly on the fact that she was selling all her 
" interest in said property, and asking her if she perfectly 
** understood the meaning of the deed, to which she answered in 
" the affirmative. I translated word for word, and read over to 
" the vendor the description of the property which she sold to 
" Gilbride. I am certain in stating that I was most careful in 
" making her understand the nature of the deed, and she knew 
" perfectly well what she then did. No portion of the price was 
" paid before me. At the time that I received instiuctions from 
" Gilbride to prepare the deed, I understood from him that the 
" cash payment of ^6500, as acknowledged in the deed, would be 
** made in my presence, and I prepared the deed accordingly. 
" When the parties came to execute the deed, however, they 
" stated that the money had been paid already, and the receipt 
" thereof was acknowledged by the said Marie Pandelet dit Plai- 
** sance ; and I, therefore, thought it unnecessary to alter the 
" said deed as already prepared. The mode of paying over the 
" balance was painfully explained and well understood by the 
" vendor ; and it was only after she had approved of the deed 
" that she made her mark, and the same was executed. . . . 
" At the time the late Charles Gilbride and the said Marie Pan- 
" delet dit Plaisance passed the deed of conveyance in question, 
** I filled up in their presence the mode in the said deed in which 
" the balance of the price or sum of .£300 was to be paid by the 
" said late Gilbride. The said Marie Pandelet dit Plaisance de- 
" clared to me at the time that she consented to sell to Gilbride 
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" her rights in the immoveable property described in the deed, MeAroy 
" upon the terms therein mentioned." ^■**' 

When the case was argued the plaintiff pretended that the 
deed in question was void : 

1 ^ . Because it was prepared when the parties were not 
present. 

2 ^ Because the number of words erased was not certified 
by the Notary. 

3 ^ Because the payment of JS500 on account of the price 
was not actually made in the presence of the Notary, although 
it would appear from the deed that such payment had been 
made in his presence. 

4 ^ Because the deed is written in English and Marie Fan. 
delet dit Flaisance did not understand that language, and be- 
cause the said deed does not mention that the same was duly 
translated in French to the said Marie Fandelet dit Flaisance. 

The first three propositions were not entertained by the 
Court, but the plaintiff succeeded in his last pretension. 

There is no law obliging the Notary to write down in pre- 
sence of the parties every word contained in a deed. The draft of 
a deed is nothing in jtself. To prepare it before hand saves time 
to all concerned, and it is well known that most acts are prepared 
before hand and afterwards executed, after being duly examined 
and agreed to. Inventories of large family successions, extending 
over months in preparation, are not the less valid because not 
made day by day before all parties interested, when such inven- 
tories have been duly approved of and signed by such parties. 

'' Notre loi ordonne de constater les ratures existantes au 
'' moment de la signature de Tacte. Supposant done ce pr6cepte 
'' ponctuellement ex6cut6y il en r6sulte naturellement que les ra- 
" tures non constat6es sont cens6es post6rieures k la confection de 
" Facte, et par consequent elles ne peuvent ni nuire k la validity 
" de Tacte, ni annuler les mots sur lesquels les ratures sont pr6- 
" sumees n'avoir pas exists d^leprincipe." — 8 Toullier,No. 128, 

" L'acte authentique fait foi entre les parties, m6me de ce qui 
" n'y est exprim6 qu'en termes ^nonciatifis, pourvu que Tfinoncia- 
" tion ait un rapport direct k la disposition." — 8 Toullier, p. 157. 

In the sale in question Flaisance acknowledged, at the time 
of the passing of the deed, the receipt of jBSOO from G-ilbride on 
account of the price, and the deed declares such payment to 
have been made. The acknowledgment by Flaisance must be 
held conclusive as between the vendor and the purchaser. 

14 
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The judgment^ however, amiiils the deed^ beoause it is 
written in English ; because the vendor did not nnderstand 
English ; because the oral translation made to her by the Notary, 
without making also a written entry thereof (use copie ^rite et 
iannex6e & la minnte) in Frendi, annexed to the minute, was not 
sufficient ; and because there is nothing to show that the transla- 
:tioji of the deed in iFrench was correct 

In the first place, the defendant submits that it is not proved 
in ihe case that the Tendor did not understand English. It is 
true that her two sisters swear that she did not understand one 
word of that language ; but their evidence as already stated has 
not been believed. Mr. Bowen states she wasnot conversant with 
.the ^glish language. This expression of itself infers a certain 
knowledge of the language ; besides Marie Pandelet lived some 
ihirteen years with her two sisters and G^ilbride in Champlarn 8t. 
She and her sisters owned houses there. She did all the business 
connected with these houses, their tenants, and the coHecting 
of the rent. Is it to be believed that living in Hhat locality for 
-suQh a time, >and collecting rents from Irish tenants, she did not 
understand one word of English ? If she understood English, 
the jadgment as rendered cannot be maintained. 

Supposing she did not understand a word of English, is 
fliere.any law to oblige a Notary to pass a deed in whiefa she 
was Qoncemed in French ? English and French are equally recog- 
mxed here ; and provided she understood and consented to the 
deed in question, it was as binding on her as if written in French ; 
sale is perfected by the consent alone of the i>arties, and this 
consent is amply proved in this case. 

It was 'formerly reqiiisite in France that a candidate for the 
Notarial ptrofession should be a Roman Catholic, with a certilieate 
from hiB parish priest, before being admitted to the profession, 
and that all deeds should be passed in the French language, with 
the exception of such as were destined for Borne. Would such 
provisions now apply to the Province of Quebec ? The defendant 
cannot find any law which expressly obliges under Mty circums- 
tances a deed to be passed in two languages. He presumes.that 
ifanindividual make known to a Notary Public his intentions 
andius wish to have the same duly registered in the shape of an 
authentic deed, it matters little whether the same be written in 
Bnglwihor in Fxench ; provided the Notary has in fact adopted 
the views of his client, and that the latter is aware of what he is 
doing and satisfied. 
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** Le Notaire doit lire k haute voix Tacte avast de le faire **^^ 
*' signer, et f;are mention qu'il I'a la, maiacette formality ne pent 
'' etre de rigneur que dana lea testaiaeiitaoudana lea acteapasaga 
" entre geus qui ne aont paa lettr^s, parce qu^alova la acurpriae eat 
" facile."— Gttyot, vo. acta, p. 141. 

In» thia caae then it ia when the partiea are ignorant or 
uneducated diat the Notarf muat read^ the deed d haute voiz. In 
auch caae probably the partiea cannot read. What mattera it 
then if the d«ed be in Engliah or French, when both languagea 
are equally recognized, provided the partiea to the deed knew 
what it containai Mr. Bowen tranalated and read over the deed 
in queation to the vendor. 

But it ia aaid the oral trioialation of the deed by the Notairy 
ia of no effect, beoafaae there ia no copy thereof annexed to the 
minute, or, in other worda, two minutea, and because there ia- 
nothing to ahow that auch t^analation waa correct. The defen^ 
dant who has been practiaing aa a Notary for many yeava^ haa 
never been aware of two minutes being made, one in Engliah 
and one in French, when the parties to a; deed happen to be En- 
glish and Prenchw The custom amongst Notaries in the dis- 
tricts of Quebec and Montreal has never been to do so, and no 
law can be found to compel sUch a course. 

The signatute or mark of Marie Pandelet to the deed would 
be aufficient proof of her being satisfied with the condiitiona of 
the sale ; and beyond this we have the evidence of the Notaryi 
which is very dear and positive. 

^' U doit done demeurer pour constant que les Notairea d^oi* 
*' vent d^poser comme timoine relativement aux actes qu'ils pas^ 
•• aent." — Ouyot, vo. Notaire; p. 468. 

It ia said tiiat thete ia nothing to show that the translation 
by the Notary waa correct. There is his deed to show the will 
of the vendor aa expressed by her to him, and there is his depo* 
dtion in the case ;. both of which, it is submitted, would be of 
greater weight than the groundless aupposition that he might 
have made a mistake. 

The vendor, Marie Pandelet dit Plaisance, did not write, 
she probably did not read. If ao, what matters if the d^ed waa 
written in I^gUah or in French, provided the Nota/ry explained 
it fully to her, and that it contained her intention, and that she 
waa aatiafied. • 

*' En g6n£ral, les nullitfis sent odieuses. EUes doivent plutot 
" 6tre restreintes qu'6tendues, et il n'est jamais permis de les 
'* supplier quand ellea ne sent paa 6tablies par la loi en dea 
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M«Ajoy « termes assez pr6cis et assez evidents pour 6tre entendiis d'lm 
^«^ " chacun." — Nouv. D6nizart, vo. Nullity, p. 471. 

Where is this law to be fonud in support of the judgment 
rendered in this cause ? 

In conclusion, the defendant begs to add that it was only 
after Mrs. Gilbride had joined with her late husband in letting 
the proi>ert7 in question as joint owners thereof, and after she 
signed the inventory of his succession, in which she admits his 
rights to own the property sold to him by her sister and in ques- 
tion in this suit, that she appears to have discovered there was 
something wrong in the matter. Mr. McAvoy, Senior, calls her 
attention to it, and Mr. McAvoy, Junior, purchases from her and 
her sister all their rights, titles and property in the estate Pande- 
let dit Plaisance. The late Charles Gilbride paid Marie Pandelet 
dit Plaisance <£800 for her one-half in the property in Ghamplain 
street. Mr. McAvoy, Junior, buys the entire property, and all 
the other rights of the above-named Mrs. Gilbride and her sister, 
'< pour yalable consideration que les venderesses declarent et 
*< reconnaissent avoir eue et refue du dit acquereur a leur entierc 
'' satisfaction des avant rex6cution des pr6sentes, et dont quit- 
" tance g6n6rale." 

The defendant respectfully prays that the judgment ren- 
dered in this cause on the nineteenth of March aforesaid be 
reversed with costs. 

Factum du demandeur en faux (d^fendeur en B>§yisioD) : 

Le demandeur en cette cause reclame par son action la 
moitie indivise de certains lots de terre situ6s dans le quartier 
Ghamplain. Le d6fendeur est poursuivi comme retenant illSgale- 
ment la possession de ces terrains en sa qualite de curateur du- 
ment appoints a la succession yacante de feu Charles Gilbride, 
en son vivant de Quebec, marchand tailleur. Le d6fendeur a 
r6pondu a Taction par une defense an fonds en fait et une excep- 
tion p6remptoire en droit perp^tuelle, par laquelle il allegue en 
r6sum6 qx^e cette moitie indivise des immeubles en question, et 
r6clam6e par le demandeur, faisait et fait partie des bieoxs de la 
succession yacante du dit feu Charles Gilbride, et ce en vertu 
d'une yente qui en aurait 6te faite par feuo Marie Pandelet dit 
Plaisance, en son viyant de Quebec, fiUe majeure, le 8 Juillet 
1865, et dont acte aurait 6te fait et r6dig6 le m6me jour par 
devant Mtre. N. H. Bowen et colldgue, Notaires. 

Le demandeur a r6pondu sp6cialement k cette exception : 
1 ® que la yente invoquee par le d6fendeur 6tait nulle, parce 
qu'elle ayait 6t6 consentie par erreur de la part de la yenderesse, 
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el sans que cette derniere y eut donne son consentement libre et ***'ji''°^ 
spontane ; que cette vente n'etait que le resultat du dol, des ma- ^"®*' 
nceuvreB Iraudnleuses, et des fausses reprgsentations du dit feu 
Charles Gilbride ; 2 ^ que le pr^tendu acte de vente cit6 par le 
d^fendeur au soutien de sa defense 6tait faux, contenait des 
enonciations fausses, et n'6tait pas reyetu des formalit^s voulues 
par la loi, ainsi qu'il appert plus amplement aux dites r^ponses 
sp^ciales. 

SubsSquemment le dit demandeur obtint permission de 
8'inscrire en faux contre ce pr6tendu acte de vente et la minute 
d'icelui, et ses moyena de faux sont articul^s comme suit : 

" Que Tacte de vente produit en cette cause par le dit defeh- 
" deur (defendeur en faux) comme son exhibit A et la minute 
** d'icelui, 6tant un acte de vente fait et pass6 a Quebec pardevant 
*' Mtre. N. H. Bowen et confrere, Notaires, le huit Juillet 1865, et 
" consentie par Dlle. Marie Pandelet dit Plaisance en faveur do 
" Charles Gilbride, sont faux et contiennent des Enonciations 
" fausses et mensougeres ; que la vente relatee au dit acte n'a 
"jamais eulieu entre la dite Marie Pandelet dit Plaisance et le dit 
" Charles Gilbride et que la dite Maiie Pandelet dit Plaisance n'y 
*' a jamais donn6 son consentement ; que la minute du dit acte de 
'' vente a Et6 pr6par6e d'avance et hors la presence de la dite 
'* Marie Pandelet dit Plaisance ; que le dit acte de vente n'a pas 
" ete lu ni relu par le Notaire instrumentant a la dite Marie Pan- 
'' delet dit Plaisance ; qu'elle n'a pas fait sa marque d'une croix au 
" has du dit acte de vente apres lecture faite d'icelui, et qu'aucune 
" somme d'argent n'a 6te pay^e a la dite Marie Pandelet dit 
'' Plaisance par le dit Charles Gilbride en presence du notaire 
'' instrumentant lors de la passation du dit acte de vente, ni avant 
" ni depuis, en ^ compte et en deduction sur le prix de vente y 
" mentionnE. " 

Apres la preuve faite de part et d'autre sur cette inscription 
en faux, les parties ont H& entendues au m6rite sur icelle, et le 19 
Mars dernier, la Cour Sup6rieure, pr6sidEe par son honneur le 
Juge Tascher£AU, a mainteuu I'inscription de faux, et a declare 
le dit acte de vente faux, nul et de nul effet, et a ordonnE qu'il 
fut mis hors du dossier avec d6pens. C'est ce jugement qui est 
maintenant soumis a la consideration de Yos Honneurs. 

La preuve offerte par le domandeur en faux consiste dans le 
t^moignage de deux personnes ties respectables, et dont la probite 
et lacr6dibilite ne peuvent etre rfe voqufies en doute un seul instant. 
Ce sont Dame Adelaide Pandelet dit Plaisance, veuve de feu 
Charles Gilbride, et demoiselle Elizabeth Pandelet dit Plaisance, 
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KcAToy tontes deux scaurs de la dite feue Marie Pandelet dit Plaisance, la 
^ ***• venderesse mentionn6e en Tacte de vente en question. D'apres 
leurs t^moignages, il appert que le 8 Juillet 1865, fen Charles 
Qilbride leur aurait demand^ de se reudre auprds da Notair« 
Bowen avec leur scbut Marie (la venderesse) ; qu'aTFiv6e8 chez le 
notaire, celui-ci aurait lu en langue anglaise d peu pr^s la premiere 
page d'un aote pr§par6 d'avance, et aurait 6orit quelque lignes 
en leur presence ; aprds quoi elles seraient retournSea k leur 
demeure ensemble. Ges deux t6moins jurent de la maniire la 
plus positive que la vente relat^e en I'acte argu6 de faux n'a pas 
6t6 consentie alors et Ik par leur soeur Marie en ft&veur du dit feu 
Charles Gilbride, qu'il n'en a pas mfime 6t6 question alors, et 
qu'aucune des stipulations contenues en cette acte de vento n'a 
6t6 alors et \i con venue et arret^e entre leur scBur Marie et le dit 
Charles Oilbride. Enfin ces deux t6moins, qui ont 6t6 presents 
tout le temps que leur scaur Marie est demeur6e chez le notaire, 
n6gativent, si Ton pent se servir de cette expression, toutes les 
clauses contenues dans ce pr6tendu acte de vente. Ces deux 
t6moignages sent bien positifs et ne renferment aucune contrac- 
diction soit en eux-memes, soit vis-d-vis Tun de Tautre. On y trouve 
partout fermet§, precision et clart^. Et qu*on veuille bien remar* 
quer que chacun de ces temoins a 6t6 entendu et examin6 hors 
la presence de I'autre, et ce sur la demande du d6fendeur en faux. 

D'aprds cette preuve, il ne pent pas y avoir de doute que la 
vente relat6e dans cet acte n'a pas eu lieu entre les parties y 
mentionn6es, et que T^crit qui la constate est faux dans tout son 
contenu. Mais ces deux t^moignages ne sont pas seuls et isol^s ; 
ils sont entour6s de circonstances qui contribuent singuliftrement 
k les fortifier : 

1 ^ Feu Charles Oilbride, feue Marie Pandelet dit Plaisance 
et ses deux sGBurs, les deux t6moins nomm6s ci-dessus, demeu- 
raient ensemble depuis pluBieurs anuses ; feu Charles Gilbride 
n'entendait pas du tout la langue firanf aise, et feue Marie Pandelet 
dit Plaisance n'entendaat pas du tout la lanpne anglaise. Ce der- 
nier fait est incontestable, car il est admis par les t§moins de la 
defense aussi bien que par ceux de la demande. YoiU done deux 
personnes qui ne pouvaient s'entendre sur les conditions de la 
vente qu'elles se proposaient d'effectuer sans avoir recours a nn 
interm6diaire, k un interpr^te. Car ce serait le comble du ridicule 
que de pr6tendre qu'elles se seraient rendues toutes deux chez le 
notaire sans s'^tre entendues au pr6alable sur Tobjet de leur d^ 
marche, et sans que Tune d'elles ait au moins manifesto son dSsir 
d'acheter les propri6t^8 en question, et sans que Tautre ait expricn6 
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8a TolontS de les ltd yendre a telles on telles conditionB et pour hoa^ 
tel prix. Or quelle 6tait la personue qui pouvait naturellement ^"^ 
lenr eeryir d'inteTpi^te dans cette circonstance ? G'^ait Dame 
Adelaide Pandelei dit Plaisance, Tundea tdmoinadu demandeur 
en f«ux» puisqu'elle 6tait la seule personne dans la fi»mille qui 
entendait et parlait lea deux langues, anglaise et fran^aiae. Or ce 
t^moin nous dit fonnellement qu'elle ne leur a jamais servi d'in- 
terprete a cette fin, et que le ou avant le 8 Juillet I860, il n'a jamais 
6t£ question entre sa soeur Marie et le dit feu Charles Gilbride 
de la Tent« dont il est question en cette cause. Comment 111. 
Gilbride pouvait-il faire preparer d'avance un acte pour constater 
une vente dont il n'avait pas encore 6t6 question ? La chose 
devra paraHre un peu 6trange. 

2^ II est prouT6 dans la cause par lenotaire instrumentant 
lui-mdme que I'acte en question a 6t6 pr6par6 d'avance, hors la 
presence de la dite feue Marie Fandelet dit Flaisance ; qu'il a 
^ T§dig6 sur les-seules instructions du dit feu Charles Gilbride 
et sans que le notaire ait eu aucune entrevue, aucune conversa- 
tion aur le sujet avec la venderesse. Et si Ton rattaohe cette 
circcmstance au fait que lors de la pr^tendue passation de cet 
acte, le 8 Juillet 1865, aucune conversation n*a eu lieu entre les 
parties contractantes au sujet des clauses, conventions et stipu- 
lations 6nonc6es au dit acte, on trouvera sans peine que cette 
vente se pr^enie sous des auspices peu favorables. Un acte pour 
etre v&lable non seulement doit 6tre r4dig6 en presence des 
parties, mais il faut de plus et plus n^cessairement encore que 
ces mdmes parties contractantes conviennent, expriment et arre- 
tent entr'ellesv en prisemee du Notaire instrumentant^ Tobligation 
qu'elles veulent oontracter et toutes les clauses et conditions qui 
s'y rattachent ; il faut enfin qu'elles contractent, qu'elles arretent 
leurs conventions en presence du notaire, afin que oelui-ci les 
entende de la bouche des parties, en face Tune de I'autre, et au 
moment ou I'acte revolt «a perfection : tempore instrument gesti^ 
dit DumouUn. Bien de tout cela n'a eu lieu dans le cas actuel. 

Larombidre, vol. 4, p. 247, Nos. 8 et 4, pp. 248, 249 et 260. 
Pothier oblig.. No. 788 ; Parfait Notaire, p. 65. Toullier, vol. 8, 
No. 146. Ferridre Diet, Vo. Notaire, p. 866, lire, col., in fine. 
Gkiyot, Yo. Notaire, vol. 12, p. 207, lere et 26me colonne. 

CBuvres de Despeisses, p. 271, No. 21. Oharondas en ses 
r^ponses, liv. 10, ch. 66. Arrdt du Part, de Paris du 2 D6c. 1699. 

Bonnier de la Peuve, ed. en 1 vol., p. 849 charg6s 

sp6oialement'de reoevoir les declarations des parties. Le m6me 
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M<^Toy p^ 349^ jjq 35Q Lj^ fj^i quj g»y rattache repose snr une double 
"*****• suppoBition, etc. Le mfime, p. 868. 

S ^ II est admis par le notaire instrumentant Ini-m^me que 
feu Charles Gilbride a deioande spgcialemeut que cet acte fat 
r^digg en langue anglaise. Pourquoi done cette persistance, 
quaud il savait mieux que personuo que feue Marie Paudelet dit 
Plaisance n'entendait pas un mot de cette langue ? Kien n'est 
plus suspect que ce proc6d6, et il est 6toanant que le Notaire 
Bowen, avec toute Vintelligence qu'on lui connait, n'ait pas 
pressenti tout le danger auquel il allait exposer line pauvre 
femme sans aucune 6ducation et d'une intelligence bien ordi- 
naire. 

4 ® II y a un point plus s6rieux encore. Le pr^tendu acte 
do vente invoque par le d6fendeur 6nonce en termes formels 
qu'une somme de cinq cents louis couraut a 6te pay6e par 
Tacheteur a la venderesse, en deduction du prix de vente, lors 
de la passation du dit acte et en presence du notaire instrumen- 
tant. Cette 6nonciation est fausse et denude de tout fondement. 
II est prouv6 par les deux t6moins du demandeur en faux, et 
admis par le notaire lui-meme, qu'aucune somme d'argent n'a^te 
alors et la pay6e en d6duction du prix de vente, lors de la passa- 
tion du dit acte et en presence du notaire. Cet acte contient 
done une enonciation fausse dans une de ses parties les plus 
importantes. Cet acte est done faux dans un point important et 
materiel, Que devient alors le caractere d'authenticit6 dont cet 
acte devrait etre revfitu pour etre valable. Quelle foi pent 6tre 
due & un acte qui contient une 6nonciation aussi importante, et 
dont la faussetg est constat6e d'une maniere aussi certaine ? 
'' Toute 6nonciation fausse qui so trouve dans un acte, dit le 
*^ grand d'Aguesseau, suffit pour le faire regarder et coadamner 
'' comme faux, &c., &c." — TouUier, vol. 8, p. 135, note. SerpiUon, 
Code du Faux, p. 891. Toullier, vol. 8, No. 117. 

II ne pent done pas y avoir de doute sur co point ; Facte en 
question est faux dans une de ses dispositions les plus impor- 
tantes ; il doit done etre regards et condamn6 comme faux. 

Venous en maintenant a la manidre dont cet acte a £t§ 
r6dig6, aux 6nonciations de formalites qu'il contient, et a la lec- 
ture qui en a 6t6 donn6e aux parties. Nous avons vu plus haut 
que la venderesse, feue Marie Pandelet dit Plaisance, n'entendait 
pas du tout la langue anglaise. L'acte a 6t6 i6dig6 en lang^ne 
anglaise seulement. Le notaire dit dans son t6moignage qu'il a 
lu d'abord Tacte en langue anglaise et qu'il Ta ensuite traduit en 
langue fran<;aise, verbalemcnt et mot-^-mot pour rintelligence 
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de la venderesse. Frenons le t6moignage du notaiTe tel qn'il est ^^"^ 
sous ce rapport, et nous serous forces d'eu yenir k la couclusiou ^°^ 
qae cet acce est iusuffisant. Eu efiet, pour qu'un acte notari§ soit 
authentique et inattaquable, il faut qu'il comporto en lui-m6me 
tons les elements ngcessaires k cette authenticit6. II faut que cet 
acte se complete par lui-m6me, sans qu'il puisse devenir n^ces- 
saire d'avoir recours a un t6moignage ext6rieur pour le comple- 
ter. Or, dans le cas actuel, il est bien Evident qu'il faut avoir 
recours a nn t6moignage ext^rieur, au t6moignage du notaire, 
pour completer cet acte, c'est-^-dire pour constater que lui le 
notaire a servi d'interprete aux parties, qu'il a traduit verbale- 
ment et mot-a-mot cet acte en langue fran^aise pour rintelligence 
de la yenderesse. 

L'acte ne fait aucune mention de ces proc6d6s si importants 
et indispensables. Cet acte, pour dtre complet, deyait au moins 
comporter dans son texte une 6nonciation constatant d'une ma- 
niere authentique, que la dite Marie Pandelet dit Plaisanoe ne 
comprenant pas la langue anglaise le notaire lui a seryi d'inter- 
prete et a fait yerbalement une traduction fidele et mot-i-mot de 
cet acte en entier. Cet acte n'est done pas complet par lui-mdme ; 
il n'est done pas authentique et inattaquable. 

Allons encore un pas plus loin, et disons sans crainte d'etre 
contredit, que tout acte notari6 doit sous peine de nullit§ etre lu 
aux parties lors de sa passation. C'est la loi du pays et les notaires 
doiyent s'y conformer.— ^Ferridre, Diet., Vo. Notaire, p. 865, lere 
col. au has. Ferriere, Parfait Notaire, pp. 50 k 60, ord. de 1585. 

Or, d'aprds le t6moignage mdme du Notaire Bowen, il est 
absolument certain que cet acte n'a pas 6te lu aux parties con- 
tractantes, maas seulement k I'une des parties contractantes. En 
effet, l'acte a d'abord 6t6 lu en langue anglaise et ensuite traduit 
yerbalement en langue firan^aise ; mais cette traduction verbale 
ne pent pas 6quiyaloir k la lecture de l'acte dont parle la loi, 
surtout quand il s'agit d'une personne illettrde et de bien pen 
d'intelligence, comme dans le cas actuel, et comme I'admet le 
notaire dans son t^moignage. Ce n'est pas lire un acte que de le 
traduire ainsi yerbalement et meme motp^i-mot. D'ailleurs rien ne 
constate d'une manidre authentique et juridique que cette pr^- 
tendue traduction yerbale faite par le notaire de l'acte en ques* 
tion fut une traduction fidele et conforme k la yersion anglaise. 
L'acte n'en fait aucune mention, et il n'en reste aujourd'hui au- 
cune trace. Comment la yenderesse a-t-elle jamais pu constater 
ou faire constater si cette traduction yerbale 6tait fiddle et con- 

15 
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^*^ forme k la y&t^km. anglaiee ? Bt comment one eour de justice 
Boot. peat-elle oonstater ce fait aujoiivd'ktii ? La chose est parfaite- 
BEieiit ivpossible. 11 j a done )k une lacnne importsnte, et qui 
exE toute smret^ seta fatale au d^feadenr e^ &az. II est done 
certain avSBi que TSnonciation par kqnelle il est dit dans cet acte 
9«'t7 a iU tu aux parties est nne ^n^iciation Tausse et menson^ire 
tonekiant une foraialit6 essentielle et indispensable. It est done 
oertaia qne sons ce rapport encore Taeie en question est ianx, et 
q]i.'il doit etre '' regards et condamn^ eomme fismx." Ponr remplir 
ks exigences de la lei dans ce oas parti^uiier, lenotaire derait faire 
une traduction ^crite et la revMir desmemes formalit^s qne la rer- 
sioa anglaise et Tantbentiquer de la m^me fa^on, c'est* ji^drre faire 
deux originanx 86par68,run en langne anglaise et Tautre en laaigrae 
fimn^aise, om placer oes deux versions en regard Tane de f autre 
dana le meme acte, les £aire signer par les parties, \f^ signer lui* 
aaftme, et les faire contresigner par le second notaire, et ensuite 
en donner lecture aux parties dans )a kngpoe matemeHe de 
ohaeudDie d'elles. 

Four toutes ces raisona k demandeur en faux croit ferme- 
MNit que son inscription de faux deyait dtre maintenue, et que 
le jugement rendu en cette cause le 19 Mars dernier, mainte- 
nMLt cette inscription de faux, doit dtre 0(mfirm6 avec d6pens. 

Tasohseeau, Juge. — Le demandeur en faux alldgue comme 
BBoyens de fiikux : 

1 ^ Que I'acte incrimind de fata a 6t6 pr^ri et 6crit bors 
la {urdseAce des paorttes. 

2 ^ Qn'il n'a pas 6i£ lu aux parties contractantes. 

S ^ Qu'il n'f a pas eu de paiement de deniers lors de la 
frt^tendue. exdention de Tacte, malgr6la d^laration & ceteffet. 

Je n'attache aucuxie importance an premier grief, savoir, que 
Taote a 6t6 pr^par6 et 6crit bors la prteence des parties ; malgr6 
rexiate&oe de ropinion de quelques auteurs, je considere que 
tout ce que la loi exige est une lecture de I'acte faite aux parties 
par Is notaire instrumentant dans une l«igue qu'elles oompren- 
neHt. Si I'uaage in voqu6 par le demandeur en faux a eu la sanction 
de rautoritg de quelques jUrisoonsultes, cet usage a c6d6 deyant 
la loi et un autre usage plus rationel et plus conforme aux be- 
soins de l'e^[>6dition dea afikires. Bien dans la loi ne n^cessite 
une teUe formalitft^ qui^ pour cettains actes, serait pbysiquement 
impossiUie> tela que les inventaires, parties, atermoiements, 
transactions, et autres actes gta6ralement tr^s longs. 

Je ue m'ooeuperai pas non plus s6rieusement du troisieme 
cbef relatif a la fausse 6nonciation de la numeration d'une partie 
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des e8i>ice8 <x)mme ayant 6t£ faite en pr^senee du notaire. Je ^'^J^ 
considdre cette ciroonstonce seule (en la supposant prouv6e) 
comme inaafisante pionr eniacher de ianx Facte en entier, et 
meme powr partie, 6i oet aete a §t6 hien et duenent la anx parties 
qui 7 Qnt4onn6 leur oonsentement et panr des moti£B peiaonnelBi 
ponmi qne cette lectare ait 6t6 faite dans nne langoe par eUes 
compiiBe, on qn'elles aient aigni Facte. J'avone qne le fait dn 
faux de r^onoiation du paiement de pactie du prix i>eat militer 
en la pr^sente occasion oomue prtsomptiOB de fanx, mais seole 
eile ne oonstitue pas nn faux telle qne la canse se pr6sente. 
Dans tons les oas^ Facte ne serait faux qne ponr cette paartie et 
ne le smrait pas ponr le reste. La senle objection s6riense est 
celle de la lectnre de Facte dans nne langne non comprise 
par Fnne des panties i Facte. Je n'appelle pas lecture celle 
qui est faite dans une langne non comprise : nne telle lecture 
est contraire k Fesprit et k Fintention de la loi. Antant van* 
drait ne pas lire nn acte A des parties que de le Aire sans 
espoir que les parties pussent le comprendre. L-ordonnance 
de, Francis L, dn mois d'Octobre 1685, ch. 19, art. 4, exige cette 
lectnre k peine de nullity. Ferriire, en commentant cette partie 
de Fordonnance de Fran9ois I., dit : '' Que les contrats doivent 
" etre Ins aux parties pour etre approuT^s par leur oonsentement, 
** qui est la bftse et le fondement de tons les contrats qui se passe 
" par devant notaires." Oe serait ridicule de dire que Fon con- 
sente k et que Fon approuve ce que Fon ne comprend pas. La 
necessity de la lecture y6ritablement pratique et effective est 
d§montr6e par 8 Despeisses, p. 194, art. 41, tit. 6 ; G-uyot Reper- 
toire, TO. notaire, p. 207 ; Ferriere Dictionnaire de droit, vo. 
notaire; Nonveau D6niaart, to. acte notari6, p. 188, No. 8; Toul- 
lier, Tol. 8, p. 154 — ler vol. 6dits et ordonnancos, p. 490. 

Mais le d^fendeur en faux pr6tend qu'une traduction erale 
pent tenur lieu de la lecture, et comme le notaire a jur6 avoir fait 
cette traduction, le d^fendeur en faux en conclut que le d6sir 
de la loi k6i6 atteint an moyen de cette traduction dont il n'y a 
aucon Testae ni mention k la minute de Facte La position du 
d6fendeur en &nx me paxait insontenable k oe point de vne ; car, 
qui nous pronve que le notaire instrumentont comprenait assez 
bien la langne fran^aise pour en donner aux parties une tradnc* 
tion v6ritidE»le et oonforme k la version anglaise? Oe notaire dont 
on n'a pas prouv6 la connaissance de la langue franf aise, ni par 
t^moins ni par la production de documents pr6par6a par lui en 
cette langue, ne pouvait-il pas se tromper sur la force des expres- 
sions, et se faire illusion sur F«actitude de sa traduction ? Mais, 
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M^Toy dira-t-on, il n'y a pas de moyen de faire autrement, et sans cette 
^^^^ traduction deux personnes n'entendant qu'une lang^e differente 
Tune de Tautre ne pourfaient pas contracter par acte notarig. II 
7 aau contraire deux. moy ens. L'un consiste k faire donner une 
procuration par une de ces personnes k un tiers parlant la langue 
des deux parties, I'autorisant k contracter au nom de son man- 
dant L'autre moyen serait pour le notaire instrumentant» si 
r^ellement il comprend les deux langues, de mettre en regard 
deux versions de son acte, arec la mention que Tune et Fautre ont 
6tk lues aux parties, et alors le tribunal pourrait se prononcer sur 
Texactitude de la traduction, et il n'y aurait alors aucune erreur 
possible. En France, pour obvier k ces incony6nient8, on em- 
ployait souvent des Truchements qri, sous serment, interpre- 
taient I'acte^ et le tradui^aient aux parties. Ces indiridus 6taient 
des sp6cialit6s connus comme i)ouyant bien interpreter, et ils 
6taient prSalablement asserment6s — 8 Toullier, Nos. 98, 99, 101, 
102 ; Dalloz Diet, de Jurisprudence, vo. Preuve Litt^rale, Nos. 
804, 249, 826. 

Dans le cas present le notaire n'est pas prouv^ avoir eu Ja 
connaissance de la langue frauf aise ; il n'^tait pas sp^cialement 
asserment6 pour I'objet de donner^ une traduction de I'acte ; il 
6tait seul, sans t6moin, et sans surveillance de la part d'un con- 
frere ou de tout contradicteur. Quelle foi pouvons nous donner 
k un tel acte ? aucune, suivant moi. En consequence je crois 
Facte bl&mable, entach6 de faux, comme n'ayant pas 6tk lu aux 
parties dans une langue qu'elles comprenaient. 

Mebsdith, Ch. J. — This case comes before us on an inscrip^ 
lion en faux; the deed impugned being a deed of sale bearing 
date the 8th of July, 1865, from Marie Pandelet dit Plaisance to 
her brother-in4avr, the late Charles Gilbride, now represented 
by the defendant. 

The price mentioned in the deed is £800; and the deed 
sets forth that, on account and in part payment of that price 
*^ the said vendor doth acknowledge and confess to have received 
'^ of and from the said purchaser at the time of the execution of 
*' these presents, in the presence of the said notaries, and to her 
'* entire satisfaction, the sum of <£500 current money aforesaid, 
<* dont quittance dautanty 8fc.^^ 

One of the moyens defaux alleged is *' Qu'aucune somme d*ar- 
" gent n'a 6t6 pay6e k la dite Marie Pandelet dit Plaisance par 
*' le dit Charles G-ilbride en presence du notaire instrumentant 
** lors de la passation du dit acte de vente, ni avant ni depuis, en 
'( k compte et en deduction sur le prix de vente y mentionn^." 
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The answer of the plaintiff is general. And it appears from the ^'^^^ 
evidence of Mr. Bowen, who, I arn satisfied, puts the facts of the ^°*^*' 
case in their true light, that no sum of money whatever was 
paid by the purchaser to the vendor at the time of the passing 
of the deed. 

Such being the case, if the defendant, in answer to the 
moyens de faux already adverted to, had alleged and proved by 
legal evidence that although no money was paid actually in the 
presence of the notary, yet that the <£500 was in truth paid, at 
some other time, to the vendor, and with her consent, I would 
not have set aside the deed solely in consequence of a mis-state- 
ment as to the time of the payment of the JB500. 

But the fact is, that the ^500 never was paid, and it was not 
intended that it ever should be paid. In this respect, therefore, 
the deed is certainly false. 

It has, however, been said that although the deed may be 
false in part, it ought not to be wholly set aside. 

But as the deed is clearly false as to the ,£500, being the 
greater part of the consideration money, I do not think it ought 
to be held valid as a conveyance of the property, on account of 
which, by the deed ,£500 ought to have been paid, but was not 
paid. On this ground, therefore, I deem it my duty to concur in 
the judgment under consideration. 

Such being the view which I take of this part of the case, 
it is not necessary for me to express any formal opinion upon the 
question whether the deed of sale impugned is liable to be set aside in 
consequence of a French transiaiion not having been made in writing 
and annexed to the deed, as mentioned in the Judgment under review. 
I do not, however, hesitate to say that it would be prudent for 
notaries to observe that formality. 

The reading of an ordinary deed, if it be signed by all the 
parties, may not be essential ; for it may fairly be presumed that 
a person will not sign an important deed without knowing its 
contents. (1) But where parties are to be bound, not by their own 
act, but by that of other persons, as in the case of a notarial deed 
not signed by the parties, there the reading of it to them is an 
essential formality ; (2) and if the reading is effected by the way 
of translation, as was done in the present instance, it would seem 
reasonable that the translation, which, as far as the parties who 



(1) NoQTeaii Denis., " Aot« NoUrid/' No. 8, Vol. 1, page 189. ToolUer, Vol. 8, paga 
164, No. 07. 

(2) Sciene« dee Notaires, Vol. 1, page 63 j Noareau D^niiart and Tonllier, as last eited« 
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McAToy ^Q not imderstaiid the language of the deed are concerned, is 
substituted for the written deed, should be in writing like the 
deed for which it is substituted. 

There may be difficulty as to the admitting of any modafica*- 
tion of a formality which the law requires ; but if there must be 
a modification of such a formality, the modified formality ought 
to be as nearly as possible equivalent to the formality for which 
it is substituted ; and there is plainly less difference between 
the reading of a written translation annexed to a deed and the 
reading of the deed itself than there is between the reading of a 
deed itself and a mere oral translation of it. Neyertheless, I am 
not aware that a deed of any kind^ received by notaries^ conversant as 
well with the language of the parties as with the language of the 
deed, was ever set aside (1) on the ground that the deed was 
orally translated by the Notaries to one or more of the parties 
not cony ersant with the language of the deed. 

In France, where, as a general rule, all notarial actsmttstbe 
in French, public officers are permitted by a regulation artiti of 
the 24th prairial, an 11, in those parts of tiie territory of France 
in which the French language is not generally spoken, " d^6crire 
a mi marge de la minute Fran^aise la traduction en idiome du 
pays iorsquil en seraitrequis par les parties. (2) 

But this regulation is in its very terms permissive and not 
imperative ; and it is obvious, as Poujol says, that '* ce n'est pas 
cette traduction qui fait Tacte, c'est la redaction seule." (8) 

The question has been much discussed in France as to 
whether the witness to a will, written, as the law requires, in 
french, but dictated in another language, must be conversant 
with both those languages. Several arrets have held that this was 
not necessary, (4) but these arrets are condemned, and I think 
justly, by Merlin, and other writers ; and the most approved 
opinion appears to be that, in the case just mentioned, the 
witnesses, as well as the notaries, ought to understand both 
languages. (5) Marcad6, however after saying that it is certain 
" que le second notaire et les deux tfimoins, ou bien les quatre t6- 

(1) SoieiKM d«B Notaires, Vol I, page 578 | Toslllor, page 154, No. 96* 

(2) 9 TooUl .r, p. 164, No. 98. 

(3) 2 Poujol, pago 62, No. 17. 

(4) See Merlin qoestioa de droit, Verbo Testament, 9 17, art. 1, 2, 3, 4, rol. 16, from pag« 
418 to 450. 

(5) Merlin, as lait cited, page 418; seethe opinions of Ricard, Fargole and others, 
giyen at page 430 of same toI. ; 2 Poujol, page 62, in art 971, 973 ; Demolombe, toI. 31, No. 
197, p. 210, 212. See also 9 Daranton, page 112, No. 78. But see 11 JarUt, p. 196 | Holiellaa 
vs. Dewar. 
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" moins doirent comprendre anssi la langue du testatenr, car les ^""i^ 

*' t^moins aont les co-op6rateur8 et les suryeillants dn notaire, et il ^"^^ 

" faut qn'ils sachent par eux-memes si la personne qui parle dicte 

"^ ma testament, et quel testament," (1) adds : ** mais il n'est pas 

*' 6galement nfeessaire que ces t6moins connaissent le fran<;ais. 

" Un testament i>eut trds bien etre reiju en presen-ce de quatre 

** personnes qui ne connaissent que la langue du testateur, 

'* pourvu que le notaare possede simultanement cette langue et 

'* la langue fran<;aiBe. Seulement le notaire doit a/ors, selon nous, 

^ eerire Facte dans les deux langues, en pla^ant a mi-marge, en 

" regard du fran^ais, la langue du testateur et des t^moins, 

*" comme le permet positivement Tarrfit sus-]ndiqu6 du 24 

" prairial ; et la lecture requise par notre article sera faite bien 

*" efitendu dans la langue du testateur. An moyen de ces deux 

" textes, en effet, et avec les circonstances que nous supposons, 

^ tomtes les prescripticms de la loi sont scrupuleusement suivies, 

'' toutes ses intentions respect^es, et on ne voit pas sous quel 

" pritexte ce testament x>ourrait etre critiqufe. Le notaire et les 

'* timoins out parfaitement compris le testateur ; le testateur et 

•* les t^moins out pu suivre des yeux le notaire 6crivant dans leur 

** langue, et lis ont parfaitement compris la lecture que leur a 

** faite le notaire du texte 6crit dans cette meme langue. On a 

" done, quant a ce texte, toutes les garautiee de 8inc6rit6 que 

'^ requiert notre article ; et comme ce texte demeure Id, en regard 

" du texte fran^ ais, la firaude n'est pas i craindre non plus dans 

" ce dernier." 

In the case supposed by Marcad§, it is obvious that the wit- 
neasea could not prove that the will itself was made as the law 
requires, but they could prove that the translation was made as 
the will ought to have been made ; and the Court could see that 
the will agreed with the translation, and in that way, know that 
the will was substantially right; but still the proof of the making 
of the will would apply not to the will but to a translation, 
having no force of itself. 

Betuming however from this digression, it is to be observed 
that although Marcad6 says the witnesses need not know the lan- 
guage of the will, if they know the language of the testator, and 
that a translation of the will in that language be made, yet 
Mareadi does not sap that a translation would be necessary if the 
Witness and notaries understood both tankages. Coin Delisle ex* 

(1) Meread6 4toIv p. 16»on art. 972, No. S3. Se« also 21 Domolombe, No. 197, pago 
211 { and namerom anthoritiM eiUd. 
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^ mT*"^ pressly says that an oral translation is sujficient. At No. 26, he 
Haot g^yg . u j^^ arrets ont foujours declare valables les testaments que le 
" testateur dictait en sa propre langue en presence de tSmoins 
'' qui la sayaient, quand le notaire qui la r^digeait en fran^ais 
" ayait constats qu'avant de receyoir les signatures il avait relu 
" par traduction ou interprdte le testament aux t6moins en pr^- 
" sence du testateur." And at No 27, the same author says : 
^' Ge n'est pas une incapacity proprement dite que de ne savoir 
** pas la langue fran^aise, mais c'est un obstacle aux fonctions de 
" t§moins, parce que Ton est t6moin qu'autaut qu'on pent ayoir 
" connaissance du fait. Cet obstacle pent cesser si P interpretation 
*' de ce qui est 6crit enfrangais estfaite par U notaire au testateur et 
** auz timoins'' (1) 

Marcad6, it is true, condemns this opinion, and after showing 
in the passage to which I haye already adyerted, that a will (if 
accompanied by a translation) may be made in a language of 
which the testator and witnesses are ignorant, adds : " Mais nous 
'* ne saurions adopter non plus le syst^me tout contraire resultant 
'* de quelques arrets et suiyi par M. Coin Delisle. Suivant ce 
'* syst^me, ticriture dans la langue du testateur ne serait nullement 
'^ n^cessaire, et il suffirait que le notaire apres ayoir 6crit en fran- 
^' 9ais seulement, fit la lecture de ce fran^ais en tinterpritant dans 
'* la langue du testateur et des timoins. Mais ou est alors cette 
" garantie, youlue par la loi, de t6moins pouyant suiyre des yeux 
" le notaire a mesure qu'il 6crit les paroles du testateur dans une 
'* langue qu'ils connaissent, et relisant ensuite toute sa redaction 
** dans cette meme langue ? Me voyez-yous pas qn'avec un 
" testateur et des timoins ne connaissant que CaUemand^ alors le 
" notaire 6crit en fran^ais ce qu'il yeut et relit ensuite ce franf ais 
" comme il yeut, le controle des t6moins et la suryeillance du 
'^ testateur deyiennent nuls ? " (2) 

Here the author maintains, and I think with reason, that an 
oral translation of a will is insufficient if the witnesses do not 
understand as well the language of the will as the language of the 
testator^ but the condemnation does not extend to the case in 
which the witnesses understand both languages — and although, 
eyen in that case,it would be prudent^ as I haye already obsenred, 
to haye a written translation, as mentioned in the judgment be- 
fore us, yet I am not aware that any one of the numerous arrits^ 
or other authorities, that are to be found on this subject, hold that 

O) Coin Delisle, No 27, on art. 980, of C. C. 
(2) Mwead«, vol. 4, p, le. 
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fonnality to be indispensable ; and, therefore, I am not prepared to ^t^ 
adopt the cansidirant of the judgment of the Court below which re- ^'^ 
lates to the making of a written translation of the deed in question. 
I hare made these observations because the question to which 
they refer is of such great and general importance, that I deem 
it proper that the grounds upon which, and the extent to which, 
each judge concurs in the judgment about to be rendered should 
be known ; and for my part I concur in it, because the sum of 
.£500 mentioned in the deed as having been paid, was not paid, 
nor intended to be paid ; and I feel the less hesitation in ordering 
the deed to be set aside, because I am convinced that the vendor, 
Marie Plaisance, never intended, by that deed in favour of her 
brother-in-law, to divest herself in reality of the property men- 
tioned in it — and, on the contrary she was induced to sign it to 
protect her property from some danger, real or imaginary. 
MofUambauU et Taschereau, Proc. du demandeur en faux. 
Alleyn et Chauveau^ Proc. du d6fendeur en faux. 
[Le jugement de la Oour Sup6rieure a 6t6 confirm6 par la 
Gour de Revision, mais pour des motifs diff6rents, comme il appert 
par les remarques de son Honneur le Juge en Chef. Le texte du 
jugement de la Cour de Revision ne pent 6tre reproduit, parce 
que le r6gistre dans lequel il se trouvait a 6t6 d^truit lors de 
Tincendie du Palais de Justice de Quebec, dans la nuit du premier 
au deux ffivrier, 1878.]— Note du Bappoetkub. 
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QUEBEC, 2nd SEPTEMBER. 1875. 

Coram Dorion, G. J., Monk, J., TASCHBRSiin, J., IUmsat, J., Sanborn, J. 

No. 18. 

WILLIAM McDONBLL DAWSON, 

(Opposanl in the Court below,) 
Appellant ; 

AND 

ARTHUR DEFOSSfiS, 

{Plainti/f in the Cowi bdow,) 
Respondent ; 

AND 

THE SAID WILLIAM McDONELL DAWSON, 

{Defendant in the Superior Court.) 

HiLD :—That when seoaritj in appeal ia giren by one penon, he shoald give the deelgnation 
and description of his real estate. 

The Court having heard the parties by their re8i>ective 
attorneys on the petition of the respondent praying for the dis- 

16 
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Dawfon 



missal of the present appeal, bearing date the first day of September 
2>tfoti«0. ingtant, and having deliberated : seeing that the security given 
in this case is insnfficient, irregular and null, the said security 
haying been given by one person for the sum of four hundred 
and fifty pounds, without any designation or description of real 
estate, grants the said petition, and, in consequence, quashes and 
annuls the writ of appeal taken in the cause by the said appellant, 
to all legal intents and purposes, sauf 4 te pourvoir ; and further, 
orders that the record in this cause be sent back to the Superior 
Court at Three Rivers, the whole with costs against the appellant 
in favour of the respondent, etc., etc. 
Ross Sf Stuar'y for Appellant. 
Blanchet tf Peniland^ for Respondent. 



SUPERIOR COURT, SITTING IN REVIEW AT QUEBEC. 

30th SEFTBMBBB. 1875. 

Carum Mebeutb, C% J., SruABT, J., asd Tic^tiBf « J. 

No. 40. 

8BVI0NY. 

PtAtNTivr ; 

vs. 

PROVBNCHBn DiT PLEURANTk Pfere, 

DlPBWAHT. 

Held : —That the deposit of an award oaaaoi ba made by ona who hat otamd to bo arbitrator* 

Meredith, C. J., delivered the judgment of the Ooart as 
follows : 

This is an action to enforce an award. The submission 
required the award to be made within three months, which 
expired on the 16th February, 1878. 

That day being a Sunday, the arbitrator on the following day 
read his report sous seing privi to the parties in the presence of 
their Counsel, but did not deposit it with a notary, as required 
by the Code of Civil Procedure, until more than ten months 
afterwards. The pretension of the defendant is that the decision of 
the arbitrators was not legally given before the expiration of the 
delay fixed by the submission, and that therefore the award is nuU. 

Article 1848 expressly provides that the submission becomes 
inoperative : " in the case of the decision not being given before 
the expiration of the delay fixed." 

Article 1352 further provides : " awards of arbitrators are 
made out in notarial form, or deposited with a notary, who draws 
up an authentic act of the deposit ; and they must be given or . 
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pronouuced to the parties, or served upon them, within the delay *^f^ 
fixed by the submission. " The award to be ** given " or " pro- ^p»^««*"- 
uoimced '* to the parties, or " served upon them " xmder the latter 
part of this article, is one which must be '' made in notarial form," 
or one sous seing privi^ " deposited with a notary, who draws up 
an authentic act of the deposit." 

Under this article, the award given or pronounced to the 
parties, or to be served upon them, must be an award of which 
and authentic act has previously been made. In this case, the 
award was not put into the form of an authentic act until, as 
already observed, more than ten months after the 17th February^ 
1873 ; and therefore it cannot legally have been " given or pro- 
nounced to the parties" or '' served upon the parties" on tbat 
day. According to my view, the paper read on that day was not 
the award but a draft of an intended award, 

Mr. Justice FoI/ETTB has observed, and I tluak juatly, that 
the deposit of an award is the act of an arbitrator, and therefore 
that it cannot be done by one who has ceased to be arbitrator. 
In this view we agree, and upon the whole we think that the 
judgment under review, which treats the award ais null, cannot 
be disturbed. 

I have not failed to notice the numerous authorities from 
the modern law of France, cited by the appellant ; but we cannot 
be guided by thope authorities as there is no provision in the 
French Code of Civil Procedure analogous to our article number 
1352. 

Hould, for Plaintiff. 

McDougaU Sf Houliston, for Defendant. 
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9Ta OCTOBER, 1875. 

Present i Mbiiedith, G. J., Stoabt, J,, and GASAVLTi J. 

GOUIK, 

PeUUoner; 

dnd 

IIALUIOT, 

SUling Mmkr. 

HiLo : That » oopy of u Blaetton Pettttom aertifted hj the attornflj Of the petltientt U saffl- 
oient. 

Meredith, C.J. — This case conies before us upon an appeal 
from a judgment at Three Itivers, maintaining the preliminary 
objections filed by the defendant ; and, in consequence, rejecting 
the election petition. 
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Goniii ipjjg petition in question was made in duplicate — both du- 

Maihtot piicates are signed by the petitioners, and are countersigned by 
Messrs. Gervais and G-^rin, the attorneys for the petitioners. 

One of the duplicates was lodged in the office of the Protho- 
notary on the ninth of August last. The Prothonotary, on the 
same day, wrote at the bottom of the second duplicate a certifi- 
cate in these words : 

" Certifige vraie copie conforme k la petition pr68ent6e ce 
'* jour au Bureau du Frotonotaire pendant les heures du Bureau.*^ 

A copy of the second duplicate, and of the certificate so 
written upon it, certified by Messrs. G-ervais and G^rin, the 
. petitioner's attorneys, was served upon the defendant on the 
same day ; and the Bailifi* in his return certifies " avoir signifi^e 
" la petition d'6lection en cette affaire 4 THonorable Henri Ge- 
'* d6on Malhiot, d^fendeur d^nommg en I'autre part, en lui lais- 
** sant et d6livrant alors et la une vraie copie certifige d'icelle* 
" dont le present est une vraie copie, aussi certifi6e, k son domi- 

" cile en la cit6 des Trois Rivieres, le , en parlant a 

'* lui-meme en personne, et en lui exhibant la et alors la pr^sente 
" copie d'icelle." 

It is to be recollected that the paper of which the bailiff so 
speaks as a copy, and upon which he made his return, is in 
reality a duplicate original, signed by the petitioners, although 
certified as a copy by the Prothonotary. 

The copy served on the defendant hais been produced by 
him, and is a true copy of the duplicate original. This is not, I 
believe, denied ; but the defendant objects that the copy served 
upon him is certified by Messrs. Gervais and G6rin, the attorneys 
of the petitioners ; whereas it ought to be certified by the Pro-^ 
thonotary — and also, that the return of the bailiff states that the 
copy served upon the defendant is a copy of the paper, upon 
which the return is made ; whereas it ought to appear that it is 
a copy of the petition filed in the office pf the Prothonotary. It 
appears, however, as already mentioned, that the duplicate of 
the petition upon which the bailiff made his return agrees exactly 
with the duplicate which was filed in the office of the Prothono- 
tary ; and it is not, as I understand, contended by the defendant 
that they differ any way. 

The objections so urged by the defendant have been main- 
tained ; but, after giving to the case due consideration, we are 
unable to concur in the judgment so rendered. 

By section 66 of the Statute it is provided : " that the peti- 
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" tioner shall cause each respondent to be served with a copy of 
" the pelilion^^ &c. 

A copy (as defined in Barrill's Law Dictionary, and as I have 
always understood the word) *' is a transcript or double of an 
" original writing.** The defendant has received a transcript of 
the petition in question ; that is certain, and is not, I believe, 
denied. The requirement of the law has, therefore, been fulfilled, 
and the defendant is not entitled to anything more. But the de- 
fendant complains that the copy served upon him ought to have 
been certified by the Prothonotary. That would probably be true, 
if the law required a " certified copy " to be served — ^for, by a 
certified copy is usually meant a ** copy, certified to be such, by 
the officer having the custody of the original." But, as already 
said, our statute does not require the service of a " certified copy." 
Moreover the copy of the petition served upon the defendant 
is certified in exactly the same way that the most important writs 
and declarations issuing from this Court are usually certified — 
that is, by the attorney of the plaintiff or petitioner. 

It is true that the same article of our Code, which declares 
that the copy of the writ and declaration "must be certified," 
also declares that this may be dolie by the attorney for the 
plaintiff, but a defendant has not much reason to complain, if 
copies, which the law does not say must be certified, are cer- 
tified in the manner expressly allowed with respect to copies 
which the law does require to be certified. 

It is satisfactory to us to find that our views, as to the objec- 
tions now being considered, are in accordance with a judgment 
recently rendered by Mr Justice Elz6ar Taschebeau in the 
Kamouraska case, and also with the practice which obtains in 
Ontario. I am not myself conversant with the practice there, but 
I am informed by a member of the Toronto Bar, that copies of 
election petition in Ontario are not certified by any one ; that 
the Solicitor causes a copy to be served on the respondent, and 
that the copy so served is afterwards proved by affidavit to be a 
true copy of the petition filed ; and I am further informed that 
an attempt was made to get the Court to order the clerk to 
certify a copy for service, but that this was refused. 

Another objection urged by the defendant, is that the peti- 
tion speaks of *' an election for the Electoral District of," &c., and 
does not expressly allege that the election was " of a member for 
" the Legislative Assembly^^ &c. 

In support of this objection the learned Counsel for the de- 
fendant has referred to a precedent of an election petition, under 
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^^;" the Election Petitions Act, 1848, to be found in Warren, p. 4G3, 
Maih ot jjj which the election is described as '* the last election of 
members to serve in this present parliament'' ; but I find that 
in the forms of election petition adopted by the English, Scotch, 
and Irish judges, under the Parliamentary Elections Act of 1868, 
no words are to be found such as those which the defendant 
contends are essentially necessary. 

The English form, which has been followed substantially 
in Scotland and Ireland, is headed as follows : 

" IN THE COMMON PLEAS.** 

" The Parliamentary Elections Act of 1868, election for (state 
" place) holden on the day of," &c., &c. 

I do not hesitate to say that I think it would have been much 
better if the petition expressly and directly stated that the elec- 
tion was the election of amember " for the Legislative Assembly" ; 
but I am by no means prepared to hold that the words which 
are omitted as well in the English, Scotch, and Irish forms, as in 
the petition before us, are of essential importance. It has been 
said that the omission may have more room for uncertainty here 
than in Qreat Britain or Ireland ; and that may, perhaps, be true ; 
but, for the purpose of giving jurisdiction, the words omitted 
are as important in England as here. As to the removing of 
uncertainty in the interest of the defendant, he need hardly be told 
that the election in question, at which he was a successful candi- 
date, was an election of a member for the Legislative Assembly. 

I do not think it necessary to say anything further as to this 
point, because the allegations of the petition, taken as a whole, do 
sufficiently show what the nature of the election in question was 
— for instance, the third section of the petition, after charging 
the respondent with various corrupt practices, alleges : 

'^ Que ce n'est que par ces nombreux moyens de corruption 
'* que le dit H. Q-. Malhiot a obtenu la majority apparente des 
** votes et s'est fait 61ire pour reprfesenter le dit District Elec- 
" toral de la cit6 des Trois Rividres dans tAssembUe Ligislative 
** de la Province de Qu6bec." 

Upon the whole, after giving to the case the best conside- 
ration m our power, we feel constrained to reverse the judgment 
under review, and to reject the preliminary objections filed by 
the respondent. 

We of course grant costs in Review, but we do not grant 
costs to the petitioner in the Court below — for, although we say 
his petition may be allowed to stand — yet, it cannot be denied 
that irregularities as to form are to be found in it, which it would 
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be well to avoid for the future, and which have been skilfully ''^'^IJ**^ 
pointed out by the preliminary objections. wurieie. 

Gervais Sf QMn^ for Petitioner. 

Irvine Q. C, Counsel. 

Hould, for Malhiot. 

Colston, LL.D,, Counsel. 
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Preitnt : MEHEDnH. C J.. Stuart, .1., and Gasault, J. 

TOU^SAINT, 

insolceni; 

AND 

WURTELB. 
' Contesting it) 

Hb4s «• Rtoiiw: That if the majoriiy in mtmber of the creditors ligniai^ » oomposition deed, 
under the Iniolrent Act of 1869, represoot three* fmrths in r.blue of '* the provd <f«M«," 
bat do not represent three-fourths in Telue of '* the admitted, alth*»uffh<UHproved, liabi- 
litiea o/lhe insolvent,** ns shown b/ the schedules sworn to hy himself, t^e composition 
vill not be ralid. 

HDD, frjF the Comrt o/AfpeaU, retereimg^ the Judgment of the Coewt of Reviete : Thet if the ma- 
jority in nnmber of the creditors signing represent in ralue three-fourths " of the proved 
deite,** the composition will be Talid, whatever ma/ be the amount ot*'the admitted, 
aUhemffh improved, liabUitiee " of the insolvent, as shewn bj the schednlee sworn to by 
himself. 

Mbbbdith, Ch. J., S. 0. :— This case, as submitted in the 
Court below, was an application for the confirmation of a dis- 
charge, granted to th^ insolvent by a deed of composition. And 
the first question to be considered is as to whether the requisite 
number of creditors have signed the deed. A careful examina- 
tion of the papers has satisfied us all — that the creditors who 
have signed the deed of composition, represent more than three- 
fourths in value of the claims proved against the estate of the in- 
solvent — but that they do not represent three-fourths in value of 
the liabiliiies of the insolvent, as shown by the schedule of his 
liabilities sworn to as correct by himself. 

It is, however, contended by the insolvent, and the judg- 
ment under review assumes, that the consent of '* three/ourths in 
value required by section 94 of the Insolvent Act of 1869, is the 
three«fourths in value of the " proved claims,'^ subject to be com- 
puted in ascertaining such proportion. 

(1) This oaie will be found reported at page 89, bnt in consequence of the general impor* 
tanoe and novelty of the main point decided— in effect, that $5,000.00 of " proved debte ** can, 
under the Aet of 1869, control and discharge from $60,000, or any other amount, of *' liabilt' 
tie9,"^w9 now gire the observations of MuiRDrrH, 0. J , and Cabaolt, J., when the Judgment 
in Beview, afterwards lererMd in Appeal, was rendered. 
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TouMint On the part of the contesting creditors, is is contended that 

worteie. ^j^^ creditors who can consent to the discharge are those creditors 
only, who being in other respects qualified, *' have proved their 
<* claims against the estate of the insolvent in the manner pro- 
" vided by the Insolvent Act." (1) But that the amount of the 
liabities of the insolvent is to be ascertained from the schedules 
of his liabilities, sworn to by himself. 

By section 8, it is provided that at the first meeting of the 
creditors, the Interim Assignee shall exhibit a schedule contain- 
ing the names and residence of all the creditors of the insolvent ; 
and the insolvent is required, at that meeting, to file a declara- 
tion under oath, as to whether or no such schedule is correct ; 
and by other provisions of the act, the insolvent is allowed to 
file supplementary lists of his creditors. 

Section 94, being the one upon which this case mainly turns, 
provides : 

*' A Deed of Composition and Discharge, executed by the 
majority in number of those of the creditors of an insolvent who 
are respectively creditors for sums of one hundred dollars and 
upwards, and who represent at least three-fourths in value of the 
liabilities of the Insolvent subject to be computed in ascertaining 
such proportion, shall have the same effect with regard to the 
remainder of his creditors, and be binding to the same extent 
upon him and upon them, as if they were also parties to it ; and 
such a Deed may be invoked and acted upon under this act, 
although made either before, pending, or after proceedings, upon 
an assignment, or for the compulsory liquidation of the estate of 
the insolvent ; the whole subject to the exceptions contained in 
section one hundred of this act." 

And section 148, being one of the interpretation clauses, 
provides — that the word " creditors " " shall be held to mean 
" every person to whom the insolvent is liable, whether prima- 
" rily or secondarily, and whether as principal or surety, and 
'* who shall have proved his claim against the estate of the in- 
'* solvent in the manner provided by this act." 

Turning back to the section 94, by far the most important 
in the present case, I believe all parties are agreed in holding 
that the word " creditors" used in it, must under sect. 148, be 
held to mean creditors " who have proved their claims i^ainst 
" the estate of the insolvent in the manner provided by the act." 
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The difficulty is as to the words " liabilities of the insolvent," 
in the fifth line of the same section. 

The only mode by which, under the *act, any estimate can 
be formed of '' the liabilities of the insolvent," is by the schedule 
of those liabilities required to be filed under the act, and as to 
the truth of which the insolvent is sworn. He] cannot claim a 
discharge under a deed of composition, unless he can shew that it 
was executed by creditors " who represent at least three-fourths 
'* in value of his liabilities." The burden of proof is upon him, 
and he cannot object to a statement sworn to by himself being 
considered as proof. It is for him to prove that the persons who 
signed the deed are creditors and that they represent the required 
proportion of the liabilities. He establishes that they are creditors 
by the proof which they themselves have made ; and he estab- 
lishes the extent of his liabilities by his own declaration ; and 
I cannot think that an insolvent has any reason to comp lain of 
the position in which he is thus placed. In the absence of any 
special statutory provision as to the measure of the liabilities of 
the insolvent, it would seem to me impossible to doubt the cor- 
rectness of the view just stated, and I am not aware that there is 
^ any statutory provision in conflict' with that view. I believe the 
petitioner relies on the sect. 143 ; but I am at a loss to understand 
how the statutory interpretation given to the word " creditors," 
in one part of sec. 94, can aflect the word '' liabilities " in another 
part of the same section. 

The schedule of liabilities sworn to by the insolvent,-includ- 
ing any supplementary list of creditors famished by him, g^ves 
the measure of the debts to be discharged by the proceedings in 
bankruptcy ; and the measure of the debts to be discharged, 
ought also to be the measure of the claims which give the power 
of granting the discharge. 

It has been contended that the rule I am disposed to adopt 
would give the insolvent an interest in putting fictitious claims 
into the schedule of his liabilities ; and such would be the case, 
if the right of the creditor to become a party to the deed of com- 
position depended upon his claim being included in the schedule 
of liabilities. But as the right of the creditor to concur in the 
discharge depends exclusively upon his having proved his claim 
against the estate of the insolvent, the latter, in so far as regards 
his discharge, has no interest whatever in putting unfounded 
claims amoung his liabilities. On the contrary, such proceeding 
would obviously add to the difficulties to be encountered by the 
insolvent in obtaining his discharge. 17 
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To me it seems that the insolvent cannot reasonably com- 
plain because those of his creditors, who wish to bind the others, 
are required to begin by proving their own claims. Nor yet 
because the measure of his liabilities, with respect to the pro- 
ceedings for his discharge, is taken from his own statement 
under oath, and is made to include the liabilities from which he 
seeks to obtain a discharge. Being thus of opinion as I am, that 
the creditors who have a right to execute the composition deed, 
are those only who have '' proved their claims," — and that the 
creditors signing must not only be a majority in number of the 
creditors for $100 and upwards, but must also represent at least 
three-fourths in value of the liabilities of the insolvent, which can 
be computed under the statute ; and as it appears that in this 
instance the composition deed is not signed by what, according 
to the rules already mentioned, ought to be deemed the required 
proportion of his creditors, I think that the discharge granted 
by the deed of composition ought not to have been confirmed 
and that the judgment under review must be reversed. 

Le juge Casault exprima son opinion comme suit : 

J'ai toujours cru, et apres avoir donn6 de nouveau une atten- 
tion sp6ciale k la question, je reste convaincu, que Tacte de com- 
position et d^charge, pour obliger les crSanciers qui ne I'ont pas* 
sign6, doit Tavoir 6t6 par la majority num6rique des creanciers 
de cent piastres, qui ont prouv6 leur dette, et dont les cr6ances 
r6unies reprgsentent les trois-quarts de toutes les dettes passives 
du failli constat6es par son bilan corrigg, qui ne sont i>a8 coa- 
vertes par des garanties ni except^es de TopSration de la loi. 

On Boutient que la proportion des trois-quarts des dettes que 
requiert la sect. 94 de Facte, veutdire des deltes prouvi s^etque les 
mots " qui doiveni Hre complies pour dilerminer cetle proportion^*' 
ne permettent pas une autre interpretation. La limitation que 
orient ces dernieres expressions n'est que celle faite par la loi, 
ailleurs, des dettes dont le paiement est assurS par des garanties 
ou suretes, et de celles que la faillite du d6biteur n'affecte pas. — 
Sec. 60, 100, &;c. Qui ne donnent pas voix deliberative et ne 
servent pas (sec. 100) k determiner '* si une proportion suffisante 
des creanciers a fait ou approuve quelqu'acte, &c." 

II suffit de rapprocher le texte de la section 118, qui rdgle la 
decision des questions aux assemblees des creanciers, de la sec- 
tion 94 qui nous occupe, pour voir la difference essentielle que fait 
le legislateur et le langage qu'il emploie, quand il veut que la 
proportion des dettes soit celle des creanciers qui ont prouve leur 
creance ou celle de toutes les dettes passives qu'affecte le statut. 



COURT OP EEVlEVr. 131 

Aux assemblies, il nY a que les crSanciers qui out prouvfi I'w^jj^* 
lenr cr^auce qui aient voix d6lib6ratiTe^ et les questions sont ^"^'^^ 
d^cidees par la majority numirique et en raleur. 

Section 118 : — " Toutes les questions discut^es aux assem- 
** bl6es des cr6ancier8 seront d6cid6es par la majority num6rique 
" de tons les cr6aneiers pour des sommes de cent piastres et plus» 
" prteents ou repr^sentgs k ces assemblees, et repr6sentant aussi 
'' la majority en valeur de ses cr6anciers." 

Section 94 : — " Un acte de composition et de d6charge, 
ex^cuti par la majorit6 numgrique de ceux des cr6anciers d'un 
failli, qui sont respectirement crfianciers de sommes de cent 
piastres et au-dessus et qui repr6sentent an moins les trois-quarts 
en valeur des dettes d'un failli.'* 

Si on eut voulu que la proportion des dettes que requiert la 
section 94 pour la composition eut 6t6 celle des dettes prouv^es, 
on 7 eut dit : " et qui repr^sentent au moins les trois-quarts en 
raleur de ces cr6anciers," comme dans la section 118, et non " les 
trois-^uarts en valeur des dettes du faiUi^^ comme le dit la section 94. 

Gette difference sensible et marquee ne pent, suirant moi, 

laisser aucun doute sur Tintention du I6gislateur, qui, dans un 

cas, celui de la section 118, n'a voulu faire compter que les dettes 

' pronv6es, et, dans Tautre, a voulu comprendre toutes les dettes 

qu'affecte la loi. 

Le failli a obtenu le consentement et la signature de la 
majority num£rique de ceux de ses cr^anciers de sommes de cent 
piastres qui out prouv6 leurs dettes ; c'6tait I'accomplissement 
de Tune des deux conditions que met la loi k sa d6cbarge, mais 
les cr6ance8 des signataires ne ferment pas les trois-quarts de 
celles de ses dettes passives, qui tombent sous reparation de la 
loi, et qui ne sont pas garanties ; il lui manque par consequent 
la seconds condition sans laquelle sa d^charge n'est pas effec* 
tu^, et elle ne i)eut pas etre confirmee. 

The Judgment of the Court of Queen's Bench, reversing the 
Judgment of the Court of Review, was pronounced by 

DoBiow, C. J. : — •' Le 28 d^cembre, 1872, I'appelant fit une 
cession de biens sous Facte desfaillites de 1869. En Janvier, 1878, 
il fit un acte de composition, et obtint une d^charge sign6e par la 
majority de ses cr§anciers qui ont prouv6 leurs reclamations, et 
qui reprisentent, entr'eux, plus des trois-quarts en valeur de 
toutes les reclamations ou cr^ances prouv6es. Le ler avril sui- 
vant, (1878), il demanda la confirmation de sa d^charge. L'intim6 
qui, en sa quality de syndic a la faiUite de Napoleon Tessier dit 
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T^ouMiiii J^j^ante, Stait le crSancier de Tappelanti s'opposa a cettc 
Wtaid^ demande. 

Nonobstant cette opposition, la Cour Sap&rieure confirma la 
d^cbarge de I'appelant, mais elle en saspendit Top^ration pendant 
qoatre mois, parce que I'appelant n'ayait pas tenuaeslivres d'nne 
xnaniire aussi r^guliere qu'il ^urait du le faire. 

L'intim6 a inscrit en revision et demand6 que ce jogement 
fut infirm6 : premierement, paroe que Tappelant n'araitpastenn 
de liyre de caisse : denxidmement, parce que les cr^ancieis qui 
avaient sign6 Tacte de d6charge ne r^pr^sentaient ni le nombre 
des crtenciers, ni la proportion en valeur des creances, tel que 
requis par la loi. 

Sana s'arrfiter au premier moyen, dont les juges si^geant en 
revision n'ont fait ancune mention, ils out ii^rm6 le jugement 
de la Cour Sup6rieure et refus6 de confirmer la d|§cba|-ge de 
I'appelant, parce que les crianciers qui avaient signS sa dickarge ne 
repr^sentaient pas les trois-^uarts en valeur de Unites ses detles {UabiU" 
ties)^ pcompris celles qui n' avaient pas 4ti prouv4es^ mais qui iUUeni 
mentionn4es dans son bilan^ tel que requis par la 94« clause de Facte 
des faillitcs. 

L'appelant demande la cassation du jugement de la Cour de 
£6 vision : 

1 ^ Four dgfaut de jurisdiction en ce que Tint^rdt en litige 
excdde |500, limite fix6e par la 36e Vict, c. 12, s. 4. 2 ^ Parce 
que I'intim^, qui a contests en sa quality de syndic k Tessier dit 
Laplante, n'a pas 6t6 autoris6 k le faire par les cr^anciers qu'il 
repr^sente, tel que I'exige la clause 101 de I'acte des faillites. 
8 ^ Parce que Tacte des faillites n'ezige pas, pour la d6charge 
d'un failli, qu'il obtienne le consentement d'une majority de ses 
pr^anciers reprSsentant en valeur les trois-quarts de toutes les 
dettes inscrites dans son bilan, mais seulement des trofs-quarts 
des dettes prouv6es. 

La premiere question soulevde par I'appelant n'est pas d'un 
grand int6ret, et il n'est pas n^cecfsaire de la decider dans cette 
cause. 

La seconde pretention de I'appelant est 6videmme^t mal 
fond6e. La clause 101 d^e I'acte des faillites ne requiert Tautori- 
sation des cr^anciers que lorsque le syndic conteste la d^d^arge 
du fiedlli auquel il a 6t6 nomm6 syndic, Ici I'intimS a co^te8t6 en 
vertu de la clause 42e et pon de la disuse lOle. 

JTen viens a la troiddme question, qui estlaplusimportante. 

La clause neuvieme du premier acte des £ailliteB, celui de 
1864, (27 et 28 Vict., c. 17,) exigeait, comme celui de 1869, pour la 
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d^charge da failli, qu'il eut le jconsentement de U majority, en ^ 
nombre, de ceuz qui 6taient ses creanciers pour des sommes de ^»^^«* 
1100 et au-des8U8^ et qui repr^beutaient au moius les trouhquarts en 
valeur des dettes du &iUi. Le mot creancier, d'aprea la section 5 
de la clause 12, du meme acte, signifiait touie personne d qui le 
faiUi itait endetti^ soil directement ou indireciement, et soit comme 
oblige principal ou comme caution. 

Cette disposition donna lieu k des abus, en ce que les faillis 
fesaient signer leurs d^charges par des creanciers supposes, qu'ils 
ayaientport6s dans lenirs bilans, au prejudice die% cr6anciers r^els. 

En 1865, la Legislature crut devoir amender cette partie de 
Tacte de 1864. £Ue le fit en declarant que chaque fois que le droit 
d'u|i cr^ancier de voter ou d'agir d^pendrait du montant de sa 
rSciamationy chaque creancier dont la riclamaiion atteindrait on 
ezc6derait flOO pourrait ezercer ce droit, et que la proportion des 
creanciers votant on donnant leur assentiment serait constatee en 
comptant toutes les rMamalions donnant ainsi le droit de voter ou 
d'agir.— (29 Vict., c. 18, s. 22.) 

En ce qui concernait la decharge du failli, qui est express^* 
mentmentionnee dans cette clause, ce changement avait le memo 
^ffet que si Ton eut substitue le mot " redamants" au mot '' cr('* 
anciers," et le mot " reclamations " au mot " dettes " (liabilities) 
dans la 9e clause de I'acte de 1864. Or redamant en matiere de 
faillite veut dire oriancier qui a prouvi sa cr^ance et reclamations, 
crianee prouv4e. L'intention etait done de ne compter que les 
creajQciers qui avaient prouve leurs creances, et les creances prou- 
vees pour calculer le nombre des creanciers et la proportion des 
creances necessaires k la decharge du failli. 

Dans Vacte de 1869, la clause 94e qui est semblable i la 
clause 9e de Tacte de 1864, est dans ces termes : 

'* Un acte de composition et decharge execute par la majo- 
" rite em nombre des creanciers du failli qui sont respeotivement 
*' creanciers pour des sommes de cent dollars et au-dessus, etqui 
"* representent au moins les trois^quarts en valeur des engage- 
'' ments du failli qui doivent etre calcules pour etablir cette pro- 
'' portipn, aura le mem^ effet ^ regard du Teste de ses creanciers, 
" et liera t^ ou tela creanciers de la m^me maniere que s'ils y 
" avaient et6 parties." 

Lon n'a pas ajo^te k cette clause la disposition de Facte de 
1865, qui voulai^ que Ton ne comptftt que les creanciers qui au- 
raient produit leurs reclamations etque les creances mentionnees 
dans ces reclamations, pour la raiaon, que par la clause 148e, Ton a 
change la significc^^on du mot creancier et declare que ce mot ne 
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Twwj*»n* Bignifierait plus, comme sous I'acte de 1864, toate'pHTsonne a qui 
worte'e. 1q £g^j2j g^j^j^ endettfe, mais toute personne a qui le failli fetait en- 
dett6 et qui aurait prouv6 sa cr6ance. Oe changement donne k 
la clause 94e de Tacte de 1869, mais d'une manidre beaacoup 
plus claire, la meme signification que la clause 22e de Facte de 
1866 donnait h la clause 9e de Facte 1864. 

La clause 98 yient a Tappui de cette interpretation, en d^cla* 
rant que la d6charge s'applique k toutes les dettes mentionn6es 
dans le bilan du failli, excepts celles indiqu6es dans la clause 
lOOe. L'on a par \k voulu faire une distinction entre les dettes 
qui seraient compt^es pour former ler trois-quarts exig6s pour 
valider une d^charge et celles qui seraient affect^es par la d6- 
charge, puisque dans les deux clauses 94 et 98 Ton s'est servi de 
termes diff<§rent8. 

L'on a paru attacher quelqu'importance aux mots, *' qui dai^ 
*' venl 4tre calcuUn pour Siablir ceite propttrtiot^^* mais ces mots 
s'appliquent ^yidemment aux cr6anoespriYilegi6es et autres men- 
tionn6e8 dans la clause lOOe qui ne doivent pas compter lors 
meme qu'elles seraient prouyges. 

La clause 148 ne laisse aucun doute quant k la signification 
du mot creancier appliqu6 a ceux qui peuyent signer une d§- 
charge, car apr^s ayoir dit que le mot " cr^ancier signifiera toute 

" personne k qui le failli est endett6, etc., et qui 

" aura prouyfe sa reclamation," Von y troure, " mais aucun pro- 
'* c6de, dicharge ou compo$itiony qui aura eu lieu ou qui aura kiA 
<< pa8s6 avant cet acte, et qui n'est pas actuellement contests 
" pour la raison que le cr6ancier aurait yotfe ou y aurait ilipartie 
" sans avoir jtrouvi sa reclamation^ ne sera nul k raison de ce que 
'* tel cr6ancier n'aurait pas prouy6 sa rSelanuUion comme sosdit, 
'' nonobstant que tel criancier ou les riclamations qu'il represents 
'* aurait 4t€ nicessaires pour completer la proportion requise pour 
" rendre valable en vertu du present acte^ tel proddi^ dicharge ou 
" composition^ 

Cette disposition ajout^e pour rendre yalables des dgchar^s 
donnSes sous les actes ant6rieurs, ou du moins iK>ur faire diapa* 
raitre les doutes qui pouyaient exister sur la yalidite de ces d6- 
charges, etablit clairement que sous Facte de 1869, les dichai^ea 
sign6es par des cr6anciers qui n'auraient pas prouy6 leurs cr^- 
ances ne seraient pas yalables, si ces cr6anciers ou leurs cr^ances 
etaient n6cessaires pour former le nombre ou la proportion en 
yaleur que la loi exige. En d'autres termes, elle 6tablit qu'il r^j 
a que les creanciers qui ont prouy^ leurs cr^ances qui doiyent 
compter pour former le nombre ou la proportion requise. 
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Aixflsi riiitim§ ne conteste pas qu'il n'y a que les cr6ancierB ToaM«int 
qui out prouvfe leurs reclamations et le montant de ces reclama- ^^^^*^ 
tions ainsi prouy^es, qui pnissent former le nombre et la pro- 
portion n^cessaires pour aceorder au failli sa d^charge. 

" Therefore, (dit-ilyp. 6 de son factum,) the number of creditors 
" and the extent of liabilities, that will count in the insolvent's 
** fayour, must consist solely of claimants, while, those to reckon 
" against him, are those which he himself admits to exist and 
" whom he wishes to bind, and, consequently, it is a proportion 
" of the existing liabilities and not of those only for which claims 
" have been filed that he requires for the validity of his discharge." 

Ainsi, d'apr^s Tintim^, la clause 94e reconnait deux classes 
de cr§anciers, ceax qui ont prouv6 leurs reclamations et ceux qui 
ne Ton pas fait. Four obtenir sa d^charge, le failli doit obtenir le 
consentement de la majority de ceux qui ont prouv6 leurs recla- 
mations, mais si le nombre qui forme cette majority n'excede pas 
la minority jointe a tons ceux qui, mentionn^s comme crganciers 
au bilan du failli, n'ont pas prouy6 leurs cr^ances, sa majority 
devient une minority, et il ne pent obtenir sa decharge. De meme 
le failli peut avoir le consentement des cr^anciers qui representent 
les trois quarts des creances prouvees, mais si les autres creances 
prouvees r6unies aux organ ces non prouvees excedent le quart de 
toutes les cr6ance8 mentionnees dans son bilan, il ne peut etre 
d6charge. II y aurait done deux majorit^s et deux minorites 
distinctes. Le mot " creanciers " dans la clause 94e signifierait k 
la fois deux classes de cr6anciers ; pour le failli il signifierait ceux 
qui ont proav6 leurs reclamations ; pour le contestant il signi- 
fierait tous les creanciers mentionnes au bilan du failli. De meme 
le mot liabilities^ engagements, representerait deiix categories de 
dettes : pour le failli ce mot signifierait deties qui ont ete prouvees ; 
pour le contestant il signifierait toutes celles qui ont ete portees au 
bilan du failli. Appliquons cette regie, et voyons ou elle conduit : 

Supposons un failli qui aurait porte dans son bilan vingt 
creanciers de |100 chaoun ; que 10 de ces creanciers aient prouve 
leurs reclamations et queneuf d'entr'eux consentent k ladecharge 
du failli ; que des dix qui n'ont pas prouve leurs reclamations 
neuf aient signe la decharge. D'aprds I'intime, il faudrait d'abord 
retrancher du nombre de ceux qui ont consenti k la decharge les 
neuf creanciers qui n'ont pas prouve leurs reclamations, parce 
qu'ils nepeuvent compter pour le failli, puis il faut de plus les ajouter 
aux deux crSanciers qui n'ont pas consenti, parce que ces neuf 
creanciers, n'ayant pas prouve leurs reclamations, doi vent compter 
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TouMmint contre le failli. II ne reste pins que nenf crfeanciers pour la d6- 
wortaia. charge, repr^sentant neuf cents dollars, et onze contre, reprfisen- 
tant onze cents dollars ; ainsi le failli n'a la majority ni en nombre 
ni en valeur de ses cr6anciers. Le failli a beau dire, mais ces neuf 
cr^anciers qui n'ont pas prouve leurs crSances consentent h, ma 
d^charge, vous ne pouvez pas les compter parmi ceux qui me la 
refusent. Non, dit Tintime, j'ai le droit de compter parmi ceux qui 
refusent tons ceux qui sont portgs k votre bilan et qui n*ont pas 
prouvfe leurs reclamations, qu'ils aient consenti a la d^charge ou 
non. D'apres ce nouveau systfeme de calcul sp6cialement appli- 
cable a la loi des faillites, ce failli, dont dix-huit cr^anciers sur 
vingt en nombre et en valeur ont consenti k sa d6charge, ne pent 
Tobtenir parce qu'il n'a pas le consentement de la majority en 
nombre repr6sentant les trois-quarts en valeur de ces crfeanciers. 
CTest pr6cisement la position dans laquelle se trouve Tappe- 
lant. II a le consentement de la majority en nombre repr^sentant 
les trois quarts en valeur de toutes les crSances prouv6es. II a 
6galement le consentement de la majority en nombre reprgsentant 
les trois quarts des cr^ances non prouv6es. II a, par consequents 
la majority en nombre des deux classes de creanciers r^unies, 
c'est-a-dire, qu'il a le consentement de la majorit6 totale des cr6- 
anciers port6s dans son bilan, et ces cr6anciers repr6sentent plus 
des trois-quarts de toutes les cr^ances ; et cependant la Cour lui 
refuse sa d§charge, parce qu'il n'a ni le nombre de cr^anciers ni 
le montant des cr6ances, tel que requis par la loi. (1) 



(1) Etat 00 BiLAK DU Faili : 

Detian port^ei au blUn ., $16»833 60 

0ettM priTiUgi^es $964 77 

I)«tUf iii4inetM ^.... S^Stfi ST 

-<— 4»19e 14 

Ces d«tt68 Bont k retranoher en yerta des olaases 100 et 68 

$lt,64S 46 
%b R^elun«tioaB provT^ei 8465 St 



Non prouTJes .'. ^ $S,4^7 59 

26 B4elamfttlom pronrtfes $S,t#6 67 

17 ont iign6 U d6obArge ; iU i«pr6ientent » • 7,611 11 



8 repr«sentent. $394 76 

Let er^Moien qvi n*ont pns pn>VT6 reprlMntent » 8,437 (8 

6 de oefl demien ont iign4 In d4ohnrge ; ila repr^ientent.... 2,966 77 



$496 n 

23 oT^nnoien en tont ont tigntf In d^ohnrge ; ils reprgaenteflt 16,877 88 

N'ont pM Bigjk6 796 67 
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Ce rfisultat suffirait pour faire condamner le syst6me de Tin- 
time. Mais yoyons son raisonnement. Uiiitim^ dit que les dettes 
non prouvees ne sont pas des dettes quant aux creanciers, par 
cela m£me qu'elles ne sont pas prouvees. Le failli n'a done pas 
droit de les compter pour lui, mais elles sont dettes quant k lui 
parce qu'il les a admises, et elles doivent etre compt6es contre lui . 

Ceux des crfeanciers qui n'ont pas prouv6 leurs reclamations 
et qui ont consenti a la d6charge, n'avaient pas droit de le faire ; 
leur consentement est nul ; ils doivent par consequent ^tre class§s 
parmi ceux qui n'ont pas consenti et qui objectent k la decharge. 

C'est par cette argumentation que, dans Texemple donn6 il 
y a un instant, Ton parvient a convertir la majority en une mino- 
rite, et k prouver que le failli, qui a obtenu le consentement des 
diz-huit vingtidmes en nombre et en valeur de tons ses cr6an- 
ciers, n'a pas la majority en nombre ni les trois-quarts en valeur, 
tel qu'fexig6 par la loi. 

Le raisonnement de Tappelant est beaucoup plus simple, et 
ne pr6sente amcune des difficulty que Ton rencontre dans celui 
de Tintime. II consiste a dire, les seuls cr§anciers que la loi re- 
connaisse en matiere de composition et d6charge, sont ceux qui 
ont pronv6 leurs reclamations (sections 94 et 143) ; et comme il ne 
pent y avoir des dettes sans qu'elles ne soient representees par 
des creanciers a qui elles soient dues, et que les clauses deja cites 
ne reconnaissent que les creanciers qui ont prouve leurs recla- 
mations, de meme dans le calcul de la valeur ou montant des 
creances requises, elles ne tiennent compte que des creances 
prouvees. 

Gette interpretation ne donne a chacun des mots " crSanciers '' 
et " mgagmenis^^ dans la clause 94e, qu'une seule signification, 
celle admise par la clause 143e, et non une signification difierente, 
suivant que le failli ou le contestant invoque la disposition en sa 
faveur. La definition du mot " creancier," dans la 143e clause, 
implique necessairement celle du mot " criance " ou " dette du 
faiiur S'il n'y a de creanciers du failli que ceux qui ont prouv6 
leurs creances, il ne pent y avoir de dettes du failli que celles qui 
ont ete prouvees ; autrement il y aurait des dettes sans creanciers, 
ce qui serait absurde Oette definition contenue dans la clause 
143e etant generale s'applique k toutes les parties de I'acte, amoins 
que le contexte ou une disposition expresse, comme dans la clause 
98e, n'en etende ou restreigne la signification, — ce qui n'a pas 
lieu dans la 94e clause. Cette interpretation est, de plus, en par- 
faitc harmonie avec Tesprit de la loi des faillites, qui, dans toutes 

18 
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touMaint ges dispositions, laisse aux senls cr§anciers qui ont pronv^ lenri 
Wurteie. tSclamations radministration et le contrdle exclnsif des biens dil 
faiUi. 

Cette regie, conforme a ramendement de 1865, a en outre 
Tavantage d*^tre celle qui est suivie en Angleterre, (1) enEcosse, 
(2) en France, (3) et aut Etats Unis. (4) Dans tons ces pays Ton 
He tient compte que des cr^anciers qui ont prouve leurs recla- 
mations et du montant des reclamations prouvees, pour calctller 
si le failli a obtenu le consentement du nombre et de la pro- 
portion de ses cr^anciers, tel qu'exig6 par la loi. Partout Ton 
presume que ceux qui ne prouvent pas leurs crfiances acquies- 
cent aux d6cisions de ceux qui ont proutfi leS letirs, et iion pas 
qu'ils s'y opposent. 

Ce mode si tiniVerselletnent re<?u ne pent etre sujet aux 
inconvfenients qu'apprehende rintim6, et la CoUr croit que le 
Juge en premiere instance a eu raison de I'adopter. 

II ne reste qu'une autre^ question, c'est que le failli n*a pas 
droit a sa decharge parce qu'il n*a pas tenu de livre de caisse. 
II n'est pas douteux que la loi refuse a un failli sa d§charge s'il 
n'a pas tenu de liVre de caisse. (Clause 101.) Mais le Juge de pre- 
miere instance ayant trouvfe que I'appelant avait tenu les livres 
requis par la loi, quoique d^une manidre p^u r^guliere, nous 
croyons que la suspension de la decharge pendant quatre mois 
prononcee par la Cour Inf&rieure est une peine proportionnee a 
rirr6gularit6 datis la tenue des livreS de Tappelant, qui ne parait 
pas avoir eu lieu avec Tintention de frauder. — ( Voir Ee Lamb. 
4 P. R. 16, Ontario. Exparte Hodson, 8 DeGex, M. & G., p.—) 

Le jugement de la Cour de Revision doit etre infirm^, et 
celui rendu en premiere instance confirm6^ 

N. B. — L'acte des faillites de 1875, pass6 depuis que ce juge- 
ment a 6t6 rendu, a regl6 cette question dans le sens du juge- 
ment de la Cour d'Appel. — (Voir sect. 52.) 



(1) Aote Imperial de 1869, 32 et 33 Viot, o. 71, s. 126. 

(2) Kinnear on Bankruptcy, p. 277. Voir aussi 2 Bell's Com., p. 353 et 467. 
C3) Loi de 1838, art. 507. B6daride Traits dei FaiUiteg, T. 2, Koa. 530 ^ 636. 
(4) United States Insolyeney Law, sect. 30. 
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COURT OF REVIEW, QUEBEC. 

19th OCTOBBR, 1875, 

Present : Meredith, G. J., Stdart, J. (I) 

GANNON, 

vs. 
HUOT et al, 



Plaintiff; 



Defendants, 

HiLO : Tkat objettwiu which might ha9§ hcea takoi, hut wtr% not taken, during the progreee of a 
Jurg trial, cannot be urged in aupport of a motion for a new trial. 

Meredith, C. J. — The defendants have moved [for a new 
trial. 

The first objection is that the damages are excessive. 

The damages awarded are certainly considerable ; and, if I 
had been on the jury, I might have been disposed to give a 
smaller snm. But, under the system of trial by jury, it is the 
judgment of the jury, and not of the Court, which is to deter- 
mine the amount of damages in actions for personal wrongs. 
And this rule is held to be peculiarly applicable in libel and 
slander suits.(2) 

In the present case, I see no reason for supposing that the 
minds of the jury were swayed by any undue influence; and, 
every thing considered, I do not think the damages awarded so 
excessive as to justify the interference of the Court. 

The defendant further contends that the assignment of facts 
for the jury was insufficient ; and that the answers of the jury 
to the 3rd, 5th and 6th questions are also insufficient. 

I cannot see that the assignment of facts, or that the answers 
to the fifth and sixth questions, are in any respect objectionable. 

The third question is in these words, '* was the statement of 
'* facts, set forth in the said writing, in substance true or fabri- 
cated ? " The jury replied, " partly true and partly false." 

This answer might have been fuller ; but, on the other hand, 
it is quite i>os8ible that the jury might have found it very diffi- 
cult to say, exactly, to what extent the writing was true, and to 
what extent it was false ; but, be that as it may, I am of opinion, 
and think it of importance it should be well understood, that if 



(1) TiBsncB, J., oonoarred in and signed the jadgment, bnt was not present, haying been 
appointed to the Queen's Benoh. 

(2) OTaham and Waterman, 1, 430, 428. Bd. 1855. 
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Cannon i}^q defendants desired a fuller answer, they onght to have ap- 
Buotetai pjigd foT it wheu it was possible to obtain it ; and that having 
remained silent on the subject during the trial, they waived the 
objection, if any, which they had a right to make, and cannot 
now be allowed to urge that objection as a ground for a new 
trial. 

In England, the jurors are not called upon to answer written 
questions as they are here ; and, therefore, the objection now 
being considered could not present itself in England ; but, not- 
withstanding this, we may refer, with advantage, to the ruling 
of the English and American Courts, upon objections of the same 
nature. For instance, it is well established, both in England 
and in the United States, that if inadmissible evidence is received 
at the trial without objection, a new trial will not be granted for 
its admission.(l) And not only must the admission of illegal 
evidence be objected to at the trials but " the nature of the objec- 
tions must be distinctly stated,'' and on moving for a new trial, 
" the counsel will not be permitted to rely on any " other obj c 
tions than those taken at nisi prius'' (2) 

In the case of Williams vs. Wilcox, Lord Denhan, as the 
organ of the Court, observed : " It is the business of the counsel 
" to take care that the judge's attention is drawn to any objection, 
•* on which he intends afterwards to rely." (8) 

In like manner, if a paper improperly stamped be produced 
as evidence at the trial without objection, the want of a proi)er 
stamp cannot be taken advantage of at argument in banc. (4) 

The principle is this — as laid down by an eminent American 
judge, quoted by Graham and Waterman : " If the party object 
" in time, the error may be corrected without expense or trouble ; 
" and it is not right that he should lie by, take his chance of suc- 
" cess over the error, and failing of it then, at much expense of 
" time and money, on the part of others, overturn all subsequent 
" proceedings for the correction of said errors." — Q-raham and 
Waterman, p. 662. 

If the rules to which I have just adverted are deemed neces- 
sary in England and in the United States, where trial by jury is the 



(1) Archibold'8 Prac, 2, 1088; Gr. and Waterm. 2, 669, et seq. 

(2) Taylor on Evid., No. 1681, p. 1493; 8 Ad. and El., 314; WiUiamt o«. Wiieox, 53 E. 
C.L.R.> 737 ; Ferraud v«. MUligan, 

(3) E.C.L.R., 35, 404, same doctrine by C. J. Tindal. Q^ton o«. Carry^ 49 E.C.L.R., 344. 

(4) £.G.L.R.,36,228, Watter9 v«. Bevjamin ; E.C.L.R.,97, 2Zl, Robinson V9, Lord Vernon, 
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usual proceeding, and is so thoroughly understood, how much ^^"^ 
more necessary are they in this country, where a jury trial is not ^"*»***"'- 
only an exceptional case, but one of comparatively rare occur- 
rence. Indeed, if we are to attempt to carry on the system of trial 
by jury without those safeguards by which it is accompanied 
where it is best understood, it cannot fail to result, as in this 
country it has already resulted frequently, in ruin to the parties 
seeking to take advantage of it. 

In the present case the jurors, after devoting three days to 
this much to be regretted controversy, gave an unanimous verdict 
to which no objection whatever was made at the time ; and now 
all this labour is to be set aside in order, at the cost and delay of 
a new trial, to get fuller answers, which, if asked for, might have 
been obtained without delay, trouble, or expense, when the first 
jury were in the box. I am, therefore, clearly of opinion that we 
ought not now to maintain the objections to the assignment of 
facts and to the answers of the jury. 

I now come to the consideration of the affidavits alleging 
that the jury were influenced by the statement under oath of the 
plaintiff* that in the striking out of certain votes he was guided 
by the opinion of Mr. Baillargg ; and also alleging that it was 
without any wrong intention the defendants omitted to summon 
Mr. Baillarg6 : and that, if a new trial be granted, they believe 
they will be able to contradict, by his evidence, the statement of 
the plaintiff" in relation to the striking out of the votes. 

It is to be recollected, however, that it was the defendants 
who examined the plaintiff* as to the advice given by Mr. Bail- 
large — and that as the plaintiff could not make evidence for 
himself, the defendants were not called upon to examine Mr. 
Baillargfe for the purpose of contradicting the plaintiff; But 
besides this, from the nature of the issue, I think the defendants 
ought to have summoned Mr. Baillarg6 as one of their own 
witnesses, — moreover, if the importance of Mr. Baillarge's evi- 
dence became known only during the trial, and if the defendants 
were not chargeable with negligence in not having previously 
summoned him, I think they ought to hav-e mo red the Court for 
an adjournment, so as to give them time to summon him. I may 
add that the defendants, in the article complained of, had said, 
*' contre Topinion par lui consultfie il s'est permis d'oblitferer le 
" livre de poll " ; and yet the defendants do not appear, prepara- 
tory to the trial, to have summoned any witnesses to prove that 
charge. 
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Cannon ^he defendants also refer to the absence of the counsel first 

Huo etaj, engaged by them and who received their instructions. That 
might, perhaps, have been urged as a ground to i)08tpone the 
trial ; but it is no ground for a new trial, after the defendants, 
without any objection, have taken the chance of a verdict in 
their favor upon the first trial. Upon the whole, although, as I 
have already observed, the verdict may be for a larger sum than 
I might have been disposed to grant, yet, I cannot say that the 
damages are so excessive as to call for the interference of the 
Court, or that, upon any of the grounds assigned, we would be 
justified in ordering a new trial. 

Dunbar,' Q. C, for Plaintiff. 

Parkin, Q. C, Counsel, 

MacKay, for Defendants. 

Andrews, Car on 8f Andrews, Counsel. 



COURT OF QUEEN'S BENCH, QUEBEC. 

Coram Dorion, Ch. J. ; Monk, Tascherbait, Bamsat, and 
SAMiORN, J. J. 

LOUIS N. LAROGHELLB, 

AppeUanl ; 

AND 

De. L. H. PRODLX, 
Judgment rendered 1th September, 1876. 

Held :~That the testimony of the notaries, before whom a deed has been ezeonted, to the 
effeot that essential formalities, which on the face of the deed appear to hare been 
aeoompUshod, were not so, if alone and anoorroborated. is insuffioient to establish that 
the deed is faum. 

This was an appeal from a judgment rendered by Mr. Jus- 
tice Tessieb, in the Superior Court, Quebec, on the 8th of May, 
1875, dismissing the proceedings in improbation taken by the 
appellant, defendant in the Court below, against the will of the 
late Simfeon Larochelle, bearing date the 20th of May, 1857, and 
executed before B6langer and colleague, Notaries. 

The plaintiff ew/awa; contended that the will in question had 
not been dict^ and nomm4, nor lu and relu, to the testator, as 
required by article 289 of the Custom of Paris. 
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The facts appear sufficiently by the following judgment ^^J*®Ji« 



pronounced by His Honor Chief Justice Dobion : 

Cette cause vient devant nous sur une inscription de faux 
form^e par Tappelant centre le testament de son pere, feu Sim§on 
Larochelle, re<ju devant Mtres. B61anger et K6ny, Notairesj le 20 
mai 1857. Les moyens de faux sont, que le testament n'a pas 
He dicte et nomm6 par le testateur, et qu'il ne lui a pas 6t6 lu et 
relu, tel que requis par Tarticle 289 de la coutume. 

Le testame;nt contient la clause ordinaire, qu'il a 6t6 dicte et 
nomm§ par le testateur, et qn'il lui a 6t6 lu et relu. 

Le notaire B^langer est decede depuis plusieurs ann^es. Sa 
veuve depose que son mari a prepare le testament chez lui, sur 
les notes qu'il avait prises le matin meme chez M. Larochelle ; 
que dans Tapres-midi M. Larochelle est venu chez son mari, et 
qu'il a fait corriger quelques parties du projet; et que M. B6- 
langer est all6 le soir faire signer le testateuri Elle n'gtait pas 
presente lorsque le testament a ete sign§, mais elle reconnait la 
minute, qui est celle qui a 6t6 prepar6e tel qu'elle le rapporte. 

Le notaire E6ny jure que le testament n'a pas 6t6 dict6 ni 
relu en sa presence. Sur cette preuve la Cour Sup§rieure a ren- 
voye Tinscription de faux. 

U n'y a ici qu'un tgmoin qui 6tait pr6sent a la confection du 
testament, et qui jure que le testament n'a 6t6 ni dicte ni relu. 
Ce timoin est le notaire en second, qui a certifie dans la minute 
que toutes les formalit^s, et nomm6ment la dict6e et les deux 
lectures, avaient 6t6 faites r6guUdrement. Lequel de ces deux 
t^moignages devons nous croire ? celui qu'il a donn6 en certi- 
fiant Tacte en 1 857, ou celui qu'il a donn6 lorsqu'il fi, 6t6 examin6 
comme t6moin en 1878, seize ans plus tard ? Autrefois Ton d6ci- 
dait que, m6me sur une inscription de faux, le temoignage des 
notaires et des t6moins instrumentaires ne pouvait etre re^u pour 
ou contre leurs actes. Plus tard Ton s'est departi de cette rigueur, 
et on les a admis comme t6moins comp6tents, mais en meme 
temps Ton a d6cid6 que leur temoignage sans corroboration ne 
Buffisait pas pour iaire declarer faux un acte qu'ils avaient certi- 
fie vrai. Ceci a 6t6 jtig6 dans les causes de Meunier et Cardinal^ 
LamU4 et Demontigny, et dans plusieurs autres causes jug6es k 
Montreal. 

Ici nous n'avons qu'un seul notaire qui depose que le testa- 
ment est faux. Si I'autre notaire vivait, il est a prfisumer qu'il 
maintiendrait la v6rit6 de son acte, et alors nous aurions un tS- 
moin d'un c6t6 et un autre de I'autre. II serait impossible sous 
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Larooiieiie ^68 circonstances de declarer le testament faux ; mais nous allons 
^~*^* plus loin, et nous disons que lors meme que les deux temoins 
6*entendraient, leurs temoignages seuls ne suffiraient pas pour 
annuler le testament. 

Quant au t§moignage de Mde. Belanger, il ne corrobore point 
celui du notaire Reny, puisqu'elle n'6tait pas presente lorsque le 
testament a et6 signe, et qu'elle ne pent savoir s'il a et6 soit dicte, 
soit lu et relu, tel que requis par la coutume. 

L'appelant a cit6 les causes de Bourassa et Bourtissa, et de 
Marquis et Marquis^ pour faire voir que les testaments avaient 
6t6 d^clarfes faux pour d6faut de dicte. D'un autre c6t6, Tintime 
a cite celles d!Evanturel et Evanturel et d^Archambault et Archam- 
bault, en sens contraire. Mais ces citations ne prouvent qu^une 
chose, c'est que ces questions de faux doivent 6tre jugees d'apres 
les circonstances de chaque cause et la preuve qui y est faite. 
Dans cellc-ci, la majorit6 de la Cour ne trouve aucune preuve 
de la faussete du testament, et confirme le jugement de la Cour 
Sup6rieure. 

Judgment confirmed ; Mr. Justice Taschereau dissentiente. 

Taschereau, H. T., for Appellant. 

Langlois, Angers Sf Colston, for Respondent. 



JUDICIAL COmilTTEE OP THE PRIVY COUNCIL. 

Present : Sir James, W. Colville, Judge of AdmiraUy Court ; 
Lord Justice Selwin, Lord Justice Gipfabd. 

E. M. EVANTUREL H ai, 

Appellanis ; 

AND 

HON. F. EVANTUREL, 

RespondenL 

Judgment, 15ih March, 1869. (1) 

Per Curiam — This is an appeal against two judgments of the 
Court of Queen's Bench of Lower Canada — one of the 20th June, 
1865, which reversed the judgment of the Superior Court of the 
5th September, 1864, and the other of the 18th March, 1867, 
which affirmed the judgment of the Superior Court of the 16th 
of May, 1866. 



(1) As the fioal judgment of Evanturel r«. Evant ur d, vfh'ich settled the jurispradenee 
on many important points relating to the execution of wills, has not been published in aajr 
Canadian Law Reports, it has been deemed advisable to publish it now. 
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The snbject of these judgments and of the present appeal is *''*^*"'^ 
the validity of the testament of the late Marie Anne Evanturel, «~^'«i 
Widow, of Quebec. She died on the 10th of November, 1868. 
leaving five children surviving her, among whom were the 
appellant Emilie Malvina, wife of Edouard Bemillard ; and the 
respondent, the Honorable Francois Evanturel. These five chil- 
dren, if she had died intestate, would have been entitled in equal 
shares to her property. 

The suit was begun by a claim to the succession of Madame 
Evanturel, entitled pilitioti d'hiriditi, filed by the present appel- 
lants in the Superior Court of Lower Canada, on the 7th December, 
1863. 

In answer io this Petition the present respondent, on the Sth 
January, 1864, replied by a peremptory and perpetual exception 
in law [exception piremptoire en droit perpitttelle), by which he 
pleaded a testament made by his late mother, dated the 18th of 
May, 1861. 

To this exception the appellants replied by a general answer, 
and by a special replication, in which they impugned the validity 
of the testament on the ground of incapacity and undue influence 
(fraude^ suggestion^ captation, menaces, employes par le difendeur). 

It may be convenient here to state that this allegation was 
disproved in the opinion of all the Judges in the Canadian Courts, 
and has not been insisted upon before their Lordships. 

The appellants in their si)ecial replication also relied on the 
invalidity of the execution of the testament. The mode of raising 
this latter issue is, according to the law of France and Lower 
Canada, to enter, by permission of the Court, a process which is 
called ** inscription en faux.*' The appellants having duly obtained 
this leave, filed their "moyens de faux," which were as follows : 

*' 1. That the pretended testament of the 18th May, 1861, 
was not dicti et nomm6 by the deceased to two Public Notaries, 
as falsely asserted in the pretended testament. 

*• 2. That is was not dicM et nomm4 by her to two Public 
Notaries on the 18th May, 1861, as falsely asserted in the pre- 
tended testament. 

" 3. That an important part of the alleged testament, other 
than the preamble, was written and altered by some stranger's 
hand,other than thatof the two Notaries who passed the testament." 

It appears from the evidence that M. Petitclerc, a notary, went 
to the testatrix, in obedience to a summons, on the 16th of May, 
1861 ; he found her alone : she told him that she desired to make 

19 
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Evuiurd }^er testament ; she then and there expressed the dispositions 
Evantnrei. ^j^^ bequcsts wWch it was to contain. M. Petitclerc drew up a 
memorandum in which they were concisely stated ; the testatrix 
then told him to prepare her testament in conformity therewith, 
and to send it to her in order to its bdng examined by her Counsel; 
he drew up the testament on the saime or on the following' day. 
Madame Evanturel, on the 17th, had an interview with her 
Counsel, M. Casault, whom it appears that she had consulted on 
the subject of her will on the 15th and 16th of May ; he wrote in 
the margin of the will an alteration, subsequently cancelled and 
re-written by the notary ; and on the afternoon of the 18th of May, 
Madame Evanturel went to the office of M. Petitclerc, bringing 
with her the draft testament, which he opened, and on perceiving 
M. Casault's alterations drew his pen through them ; he then sent 
for a brother notary, M. Huot, who arrived : there was also present 
M. Casault. M. Petitclerc then asked the testatrix what were the 
dispositions which she desired to make, and she repeated in brief 
(" en raccourcis ") as M. Huot says, " as if she had known them 
by heart," all the dispositions which are contained in the testament, 
though not exactly, it would appear, in the same terms and in the 
same order. M. Petitclerc then read the testament — she suggested 
certain corrections, and the addition of the following condition 
attendant on the bequests to her daughter : *' Et que quant sk 
celle ou celles qui voudront contester mon dit testament, le legs 
a elles fait de la dite rente soit non avenu et caduc." It appears 
that M. Petitclerc then reread the testament with the corrections 
and addition which have been mentioned ; the testatrix then de- 
clared that she could not write, and what Mr. Justice Taschereau 
calls the " 6nonc6 sacramentel, " the essential formula, was put 
in the following words : 

'' Ce fut ainsi fait, dict6 et nornm^ par la dite Dame veuve 
Frani^ois Evanturel, testatrice, aux dits notaires soussignes, et son 
present testament lui ayant 6t6 lu et relu par Maitre Joseph 
Petitclerc, Tun des dits notaires, en presence de Maitre Philippe 
Huot, son confrere, pour ce mand6, la dite^Dame Evanturel a dit 
le bien entendre et comprendre, et y a i)ersist6, k Quebec, en 
r^tude de Maitre Joseph Petitclerc, Tun des notaires. Tan 1861, 
le 18me jour du mois de Mai, aprds midi, sous le numgro 11,686. 
Et la dite Dame veuve Francois Evanturel a d6clar6 ne savoir 
ni ^crire ni signer, de ce requise, lecture faite et refaite. 
*' 8ign6 sur la minute, demeur6e en la dite 6tude. 

" PHI. HUOT, N. P.' 
" JH. PETITCLERC, N. P; 
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It may be convenient here to disi>08e of the two " moyens de e^"*""** 
faux" which relate respectively to the date of the testament and to =^"»*«'^^ 
the alterations in a strange ^hand. It has scarcely been contended 
before this Court that this testament was '' dict6 et nomme '* on 
the 16th of May ; and such a contention, in their Lordships* 
opinion, cannot be sustained. The question of the execution of 
the testament must be confined to the date of the 18th of May. 
With respect to the alterations in a strange hand, they are fully 
accounted for by the testimony of the witnesses and can in no 
way affect the decision in this case. 

In the evidence given by the witnesses, MM. Pietitclerc, Ca- 
sanlt, and Huot some discrepancies occur, and also in the two 
depositions of Mr. Petitclerc made at different times ; but their 
Lordships entirely concur with the remarks of Mr. Justice Tas- 
CHEBEAU ui>on this subject, and are of opinion with him that these 
discrepancies are insignificant and do not affect the real and only 
question in this case, namely, the true construction of the law 
which governs the execution of this testament. 

There is no controversy as to what that law is. It is the 
289th Article of the " Coutume de Paris, " as declared by the 
Parliament of Paris in 1580, and it is in these words : 

Art. 289.—" Pour r6puter un testament solennel, il est 
n^cessaire qu'il soit 6crit et sign6 du testateur : ou qu'il soit pass6 
pardevant deux notaires, ou pardevant le Cur6 de la paroisse du 
testateur, ou son Vicaire-Q-finferal et un notaire ; ou du dit Cure 
on Yicaire et trois t^moins ; ou d'un notaire et deux temoins : 
iceax temoins, idoines, suffisants, m&les et &ges de yiiigt ans 
accomplis, et non I6gataires, et qu'il ait 6t6 dicte et nomm6 par 
le testateur aux dits notaires, Cur6 ou Vicaire-G6n6ral, et depuis 
a lui relu en presence d*iceux notaires, Cur6 ou Vicaire- 
G6n6ral, et temoins, et qu'il soit fait mention au dit testament 
qu'il a 6t6 ainsi dict6, nommfe et relu ; et qu'il soit siguf par le 
dit testateur et par les temoins : ou que mention soit faite de la 
cause pour laquelle ils n'ont pu signer." 

It is contended by the appellants that the provisions of this 
regulation have not been complied with, and that the testament 
is therefore invalid. They maintain that, according to the true 
construction of that regulation, and especially of the words ** dict6 
et nomme par le testateur aux dits notaires, " the testator must 
declare the dispositions which he desires to make, and that one 
notary at least, if not the two, must then and there write down 
these dispositions, and that unless this requisition of the law be 
obeyed, the testament is null. 
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ETantarsi ^his constTOction of the Coutume was adopted by M. Jiutiee 

Eranturei. Taschereau in the SuperioT Court of Lower Canada ; and ac- 
cordingly, he sustained the " inscription en faux^^ and pronounced 
against the validity of the testament. From this sentence an 
appeal was prosecuted to the Court of Queen's Bench of Lower 
Canada. That Court reversed this decision, holding that the 
testament was duly executed. The Court was composed of five 
Judges ; of these, three, Chief Justice Duval, Mr. Justice Aylwin^ 
and Mr. Justice Meredith delivered their judgments in favour of 
the validity of the testament ; while two, Mr. Justice Drumhond 
and Mr. Justice Monde let, dissented, and agreed with Mr. Justice 
Taschereau. From this sentence the present appeal has been 
prosecuted. 

The case has been fully argued before their Lordship, and 
we have now to deliver pur opinion upon the true construction 
of the 289th Article of the " Coutume de Paris " in its application 
to the testament which is the subject of this litigation. 

Some preliminary observations occur which it will be well 
to mention in this place. First, that the language of this " Cou- 
tume " does not require in express terms that the will should be 
written by a notary at the time of dictation ; though it does 
require that the will should be read over in the presence of the 
notaries and of th * testator ; and secondly, that there is no decla- 
ration like that which is to be found in the Code Napoleon, that 
the formalities enjoined shall be observed on pain of nullity. 

In respect to these particular words " dict6 et nomm^, '■ it 
appears to their Lordships that they must be considered as con- 
veying one idea, the latter word being only used to strengthen 
the former ; and in this opinion their Lordships are justified by 
the opinion of the learned editor of " Ferriere," and of the decision 
to which he refers : 

" La premiere chose a observer est qu'il faut que le testament 
soit dict6 et nomme par le testateur, sur quoy on a demsoid^ 
autrefois, si des mots equivalants suffisoient, comme projerexdesa 
propre bouche, il a 6t6 decide qu'Us ne suffisaient pas, la" Coutume" 
disant dict§ et nomme ; mais que si un notaire ne mettoit que 
Tun des deux, ou dicte on nomme, comme ils sont synonimes, 
qu'il n'y auroit point de nuUite." — (Vol. iv., page 183.) 

It was admitted by the Counsel for the appellants that it 
was not necessary that the notary should write " mot k mot " 
the disposition of the testament as dictated by the testatrix, 
that he might put them in proper language and in proper 
order, and with whatever amplifications w^ere necessary to 
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give ihem due legal force and effect, and that the testatrix 
might dictate from a written and previoasly prepared instru- 
ment. And their Lordships are clear that this view is cor- 
rect, having regard both to the reason of the thing, and to 
the decisions which have been given upon the particular 
Goutame, as well as those which have been delivered upon the 
far more rigorous language of the Article in the Code Napoleon, 
which are collected in Dalloz, vol. xvi, tit. 4, chap. 2, section 4, 
article 2. [De Tecriture par le notaire. ] 

In forming our judgment Yipon the general construction of 
the Contume, one of the primary considerations has necessarily 
been to ascertain what was the mischief which ih\B law was fram- 
ed to remedy, and upon this point there is really no room for doubt. 
The authority of the commentator Claude de Ferriere has been 
much relied upon by both parties, and it is entitled to conside- 
rable weight in the explication of this law. After mentioning the 
various ways in which a testament, solennel may be made under 
this Contume, he adds : ** Notre Coutume outre cela requiert dans 
les testaments plusieurs solemnitez, pour empicher les fraudes et 
les suggestions. La premiere formality est, qu'il ait et6 dict6 et 
nomm^ par le testateur a celuy qui Ta re^u. La deuxieme, qu'il 
6oit rein au testateur, et qu'il soit fait mention, qu*il a He diets, 
el nommS, et relHt. La troisieme, qu*il soit sign^ par le testateur 
et par les t6moins-'' (Ferriere " Coutume de Paiis," vol. iv, p. 18, 
ed. 1714.) And again, the same author, speaking of a will made 
ad inierrogationem alterius, says : " La validity d'un testament 
ainsi fait, depend beaucoup des circonstances, car les formalit^s 
ne 6ont pas requises dans les testaments pour empecher de tester, 
mais pour empecher qu'ils ne fussent contre la volont6 et Tin- 
tention des homuies ; ainsi s'il parait par les circonstances, que 
la disposition faite ad interrogattonem alterius a ki^ Tesprit de 
celui qui Ta faite, elle doit etre confirmee ; aussi cela depend de 
la prudence des Juges." — (Pp. 105, 106.) 

This mischief of a fraudulent, or false, or extorted or even 
suggested, disposition, instead of the genuine expression of the 
testator's wishes, is certainly not incurred where, as in this ins- 
tance, the testator is asked what his wishes are, where he deli- 
berately expresses them, and where the instrument which con- 
tains them, though previously written, is read over to and ap- 
proved by him. Their Lordships agree with the opinion of Mr. 
Justice Taschebeau on this point: " II y a pen de doute que dans 
le cas present, le testament argu6 de faux en cette cause pr6sen^ 
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*^^ terait A mon esprit une id6e tres forte de rexpression vraie et 
Eruituni. compldte des volont6s de Madame Evanturel ." 

The execution of this testameut not having sinned against 
the mischief which the law was intended to prevent, the consi- 
deration next in order appears to be what interpretation did this 
law receive from contemporaneous exposition ? 

This exposition is derived from the " arrets," or judicial dici- 
sions on the^question, and is evidenced by the.usage and practice 
of Notaries Public. 

In considering the various arrets cited both in the Courts 
below and at the Bar before us, we must distinguish those in 
which the testament was merely acknowledged in the presence 
of two notaries, though twice read in their presence and ap- 
proved by the testator, from the present case, in which there was 
an actual dictation by the testatrix of the whole of her testamen- 
tary dispositions, though the writing did not follow that dicta- 
tion. Even with respect to arrets of the former description, there 
are three reported by Ferriere : that of Machfeco, in 1597 ; that 
of Pisany, in 1602 ; and that of Claude Pollaet, 1616, which latter 
arret was also confirmed by the Appellate Court; in which the 
testaments acknowledged indeed and in the last case also signed 
by the testator in the presence of two notaries, but not dictated, 
were pronounced to be valid. It will be borne in mind that the 
date of the declaration of the Coutumeis 1580 ; these arrets, there- 
fore, so far as their authority extends, have the force of a con- 
temporaneous exposition. 

There are, it is true, on the other hand, various arrets to be 
found in the books in which testaments acknowledged and ap- 
proved by the testator in the presence of two notaries, and twice 
read over, have been pronounced null, on the ground of their 
not having been *' dict^s et nommes," according to the Coutume ; 
but there does not appear to be one in which a testament '' dict6 '* 
at this testament was, has been set aside on the ground, either 
that the dictation was insufficient, or that the writing ought to 
have followed the dictation. And lastly, upon this point it is to 
be observed, that in the cases of Robitaille v, Bonneville, and 
Routier v. Robitaille^ decided by the Court of Queen's Bench 
for the district of Quebec by Chief Justice Sewell and Mr. 
Justice Kerb in the year 1829, in which cases the testament was 
'* inscrit en faux " on the ground that it was not legally exe- 
cuted as a '' testament solennel," that is, not *' dict6 et nomm6 " 
according to the law and as certified by the notary, Mr. Justice 
Meredith says, and no doubt with perfect accuracy : 
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" The evidence adduced in fhat case has been placed before ^"^^^ 
ns, and from the depositions of the two notaries and other evi- *^***""'- 
dence, it appears that the second notary was not present when 
the will was written. And yet the will was held to be a good 
will. 

" The case went to Appeal, and was disposed of, as the gen- 
tlemen of the bar are aware, upon a different ground, and all that 
is said in the report respecting the point now under consideration 
is: 

" The Court below, however, considered that the will had 
been regularly made, and rejected the " inscription en faux." 

There is no doubt that jurists, both in Canada and in France, 
have differed upon the construction of this Article of the Cou- 
tume. Their discordant opinions are more or less reflected by 
the conflicting decisions above referred to, and also by the dif- 
ference in the practice of notaries in Canada. The interpretation 
put by the usage of the- officers who perform a public duty in 
the preparation of wills, is by no means unimportant ; and the 
result of the evidence upon this head is, that the practice of the 
leading notaries in the principal Canadian towns of Montreal 
and Quebec greatly preponderates in favour of the mode of exe- 
cuting a testament adopted in the case before us. 

It appears therefore to their Lordships that, even if the 
French authority were admitted to be in favour of the stricter 
construction of the Article in question, the latter interpretation 
has, both by decision and by long usage, acquired the force of 
law in Lower Canada. 

The 28rd Article of the Ordonnance des Testaments of 1735, 
and the 972nd Article of the Code Napolfeon have been referred 
to, and the decisions with respect to them wore considered by 
the Judges of Court below, whose opinions were adverse to the 
validity of this testament. Their Lordships do not think it neces- 
sary or expedient to enter into an examination of these decisions. 
There is, however, an observation arising from the consideration 
of these two later acts of French Legislation which is, perhaps, 
not irrelevant to the question before us. The Ordonnance re- 
quires that the notaries, or one of them " ^criront les dernieres 
vokmUs du testaieur ielks qu'il les diciera'' And the Article of the 
Code Napol§on, that the testament " doit etre 6crit par Tun des 
notaires let quHl est dicU ; " and a subsequent Article provides 
that the prescribed formalities shall be observed under pain 
of nullilp. The inference from the insertion of these additional 
foarmalities and of the penalty by which they are guarded in this 
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'"'TJ^'^' latter leglslatioQ, is certainly not unfavourable to the libefol cons- 
itucHon of the Coutume declared in 1850, under the authority of 
which the testament before us was made. 

After a careful consideration of the law, and of the autho- 
rities applicable to this case, inasmuch as it appears to their 
Lordships that the mode in which this testament has been exe- 
cuted is not obnoxious to the mischief which the Coutume in- 
tended to guard against, the testament being the expression of 
the undoubted wishes of the testatrix, and inasmuch as the force 
of contemporaneous exposition embodied and continued in the 
practice of notaries down to the present time is in favour of the 
validity of such an execution — an exposition in itself reasonable 
and sound — and having regard to the principle of the compara- 
tively recent decisions of the Canadian Courts in Robitaille vs. 
Bonneville^ their Lordships will humbly advise Her Majesty 
that the Judgments appealed from ought to be affirmed, the 
validity of this testament pronounced fox, and the costs of this 
appeal paid by the appellants. 

Joly^ H. 6., Atty. in Canada for Appellants. 

Langlois, /., Atty. in Canada for Respondent. 
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TfiOIS R1V1ERB8, 11 OOTOBBB, 1S75. 

JOSEPH A. FRIGON, 

13. 

ANTOINR COTft tl ux, 



D§mandeur , 



O^endeurs. 



Jirat :— Que p«iidMit U commuoftotl •ntre mari et femnit, le mftii muI peat itrt pottnam 
pour lea dettes de oette oommunauU. 

La d^fenderesse, Marie Hamelin, ay^nt institu^ une action 
en separation de corps et de biens contre son 6poux, Antoine 
Cote, Tautre d^fendeur, le demandeur en la presente caiise in- 
stitua son action contre la dite Marie Hamelin et le dit Antoine 
Cote, demandant k ce que ces derniers fassent condamnes con- 
iointement et aolidairemcnt a lui payer la somme de $222.35 pour 
e£fet8, provisions et marchandises par lui fournis et livr^s aux 
dits defendeurs et k leur famille. 

II fut prouve que les dits effets et provisions avaient ete 
livrds par le dit demandeur, partie an dit defendeur, Antoine 
Cote, et partie a la dite Marie Hamelin. Cette derniere comparut, 
ne produisit point de defense, mais soumit, iors de I'audition, 
que le demandeur n'avait actuellement aucun droit d'action 
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contre eDe ; que la dette r6clam6e 6tant one dette de la com, ''^T* 
munanti ne pouvait point etre r§clam6e dee d^fendcnrs conjointe. ^** •* *^ 
ment et solidairement ; que la dite Marie Hamclin ne pouvait 
^tre tenne an paiement que de la moiti6 de cette dette, et qu'elle 
ne pouvait Hre poursuivie pour cette moiti£ de la dite dette 
qn'apres la dissolution de la communaut^, que quand elle aurait 
accepts la dite communaut6, ou qu'aprds I'expiration des trois 
mois et 40 jours, a compter de la dissolution de le dite commu- 
naiit6. 

Les pretentions de la dite Marie Hamelin^furent maintenues 
par le jugement de la Cour rendu le onze Octobre, 1876, et dont 
suit la teneur : 

*' Lacour,apres avoir entendule demandeuret la defender esse, 
Marie Hamelin, par leurs avocats, au m6rite de la demande du 
demandeur, la dite d^fenderesse ayant 6t6 cependant forclose du 
droit de dgfendre a cette demande, et le d^fendeur, Antoine G6t6, 
ayant fait defaut, examine la procedure, la pidce produite et la 
prenve, et en avoir d6lib6r6 : 

" Gonsiderant que le d6mandeur a prouve les allegations 
essentielles de sa declaration contre le d^fendeur ; 

'' Gonsiderant, quant Sl la defenderesse, que par la loi le macri 
et la femme ne peuvent etre temoins Tun pour ou contre Tautre ; 
qaainsi le defendeur n'a pu etre legalement entendu comme 
temoin contre la defenderesse, et que rien de ce qu*il a dit dans 
8a deposition qui soit relatif k cette derniere, ne pent la nier ni 
faire preuve contre elle ; 

" Considerant que, suivant I'article 1292 du Code Givil, le 
defendeur, comme chef de la communaute d'entre lui et la de- 
fenderesse, a Tadministration des biens de cette communaute, et 
pent les aliener sans le concours de la defenderesse, tant pour la 
subsistance de leur famille que i>our tout autre objet, et que par 
Tarticle 176 il est oblige de foumir k la defenderesse tout ce qui 
lui est necessaire pour les besoins de la vie ; d*ou il suit qu'en 
86 procurant des marchandises et effets pour les besoins de la de- 
fenderesse et de leur famille, le defendeur contractait seul Tenga- 
gement de les payer, sans aucunement y obliger la defenderesse ; 

'' Gonsiderant que, gen6ralement, c'est la femme qui s'occupe 
des details du menage, des depenses joumalieres de la maisori 
et de la famille, et des soins de Tinterieur, et qu'en suivant 
Tesprit des articles du Gode Givil 176, 1280, 1291 et 1046 com- 
bines, et la jurisprudence du pays, la femme est de plein droit, 
et par la volonte tacite du mari, la mandataire de cehii-ci pour 

20 
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^^■^ contracter lefi 4e^te6 de ce genre, de telle sorte que cm djef^t^^e 

^^<^!^ '*'''• peuvent etre prieee que but les biens du mari el sur ce^ de.la 

communaut^, et non 8ur les biens personnels de la femnLe. qni 

ne peut ^tre ppursuivie pour les payer ; que la dfefendexease, en 

. achetant des effets du demandeur, n'agissait que comme manda- 

taire du dfefendeur, et nuUement pour elle-mfeme ; 

*' Consid^rant que, suivant I'article 177 du m6me code, Ja 
femme ne peut s'obliger sans le consentement par 6crit de son 
marl, et qu*il ne parait pas au dossier que le d^fendeur ait dami6 
un tel consentement a Ja d^fenderesse, ni m^me que celle-ci ait 
achet6 les eifets du demandeur pour elle-meme, ni qu'elle ae aoit 
oblig6e de payer le montant ou aucune partie du moiitaiit 
r6clam6 en la pr^sente cause ; et considferant pour toates ces 
raisons que Taction du demandeur est mal fondle contre la d6- 
feuderesse ; 

'' Far ces motifs condamne le d6fendeur, Antoine Cot6» a 
payer au demandeur la somme de deux cent vingt-deux piastres 
et trente-cinq ceiitins pour le prix et valeur des divers effets et 
marchandises vendus et livr^s par le demandeur au d6fendeur. 
argent prete et pay6 a d'autres pour ce dernier, i sa demande, 
en la paroisse de St. Prosper, depuis et y compris le dix d'avril 
mil huit cent soixanto-quatorzejusqu'auvingt-neufd'avril dernier 
inclusivement, avec interet sur icelle a compter du sept de mai 
dernier, jour de Tassignation au dit defendeur, et les d6pens de 
Taction encourus contre ce dernier, lesquels depens sont accord^s 
par distraction a Messieurs Gervais et G6rin, Procureurs du dit 
demandeur ; et d6boute la dite action du dit demandeur quant 
a la d^fenderesse Marie Hamelin,,mais sans depens.'* 

Gervais et G€rin^ Procureurs du demandeur. 

/. B, L. Hould, Procureur de la Defender esse, Marie HanaeUn. 
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{Petitioner for a Writ of ProhibUion,) 

AppeUant ; 
and 
THE COUNCIL OP THE SECTION OF THE DISTRICT OF QUEBEC OP 
THE BAR OP THE PROVINCE OP QUEBEC, AND OTHERS, 

Resfxmdtnts, 

HiLD :— That no offence derogatory to the disoipline and honour of the Bat, and that no a«t 
or thing with whioh the Conneil of the Bar ahovld iateroMddle* li dUelosed by aooaTic- 
tion stating : let. That had been named and iwom as a eonatable, wh io 
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6btfgf fcriMMptwd irolantarlly, jn » prM0Quti9a in which the g»ld ■ wm «oting 

u ftttomey for the eomplainaat ; thai oapiulating la the sama prosecution the funotionfl *^^ Quebec Far. 

of attorney and eonstabte ; and that as sneh oonstabTe, aeoompanied by a dozen men, 

in die night of the S5th to the 27th May» he had arrested one Joseph Onay, farmer, of 

8L Agnei. Snd. That in the night of the S2nd to the 23rd June, he had aeoompanied 

the bailiff charged with the arrest of one Murray, farmer, of St. Agnes, and had aided 

and assisted in making the arrest. 

In this matter a complaint had been laid before the Conncil 
of the Bar, at Quebec, charging against one of its members, that, 

on or about the 26th May, 1874, the said had been named 

and sworn as a constable, at St. Etienne de la Malbaie, which 
charge he had accepted voluntarily ; that during the night of the 
26th of the same month, the said , as a constable, accom- 
panied by from twelve to fifteen men, arrested, in the parish of 
St. Agnes, one Joseph G-uay, cultivator, of that place, and Justine 
Gna7, widow of the late Ambroise Tremblay, of the aforesaid 
parish^ and himself conducted them to the prison at St. Etienne, 
and that he then and there treated the said prisoners in a brutal 
and unw^orthy manner, although the said Justine Guay informed 
him that she was unwell ; and that the said arrest was made in 
a eause in which the said was alleged to have under- 
taken, in consideration of a sum of $200, to get the said Joseph 
Quay sentenced to the Penitentiary ; that during the night of the 

22nd or 28rd June, the said again, as record or constable, 

accompanied a bailiff charged with the arrest of one Sabin alias 
Benjamin Simard, and one Alex. Murray dit Brunoche, both far- 
mers of St. Agues, and that he then and there made and assisted 
in making the arrest of the said Alex. Murray, and conducted and 
caused him to be conducted to the gaol at St. Etienne ; that the 

said arrests were made by and with the aid of the said , 

acting as- constable or record, in prosecutions in which the said 

was acting on behalf of the complainants in his quality 

of advocate and attorney, thus cumulating in the same prosecu- 
tions the functions of advocate and of constable or record : that 
on the 18th June* during the last term of the Criminal Courts at 
St. Etienne, at the Court House, in the presence of a large number 

of persons, the said abused the representative of the 

Crown in his official capacity, and cried out, addressing himself 
to the audience and pointing to the said representative of the 
Crown : '* YoilA les rogues que le gouvernement pourri de Qu6bec 
** vous envoie pour conduire vos affaires criminelles ; '* and that 

the said :^ , in so acting as aforesaid, conducted himself in 

a mai^ier derogatory to th^ dignity and to the honor of the Bar, 
of which he was a member. 
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-^ Proceedings having been had and witnesses examinedi an 

'"^^°**^**'* order or judgment was given as follows : 

*' A une assembUe sp^ciale da " Conseil du Barreau du Bas 
Canada, Section du District de Qa6bec/' dnment convoquee et 
tenue le vingtieme jonr de Fevrier, mil huit cent soizante-qninze^ 
dans la chambre des Avocats, dans le Palais de Justice, en la cit6 
de Quebec, aux fins de prendre en consideration une accusation 

port6e centre le dit par le dit syndic, (sur la plainte de 

Hypolyte Brassard, de St. Etienne de la Malbaie, dans le District 

de Saguenay, Marchand,) pour avoir le dit Stant alors 

Avocat et membre du Barreau du Bas Canada, Section du District 
de Qu6bec, tenu une conduite d6rogatoire a Thonneur, a la dignite, 
aux int6rdts et aux devoirs de la profession d' Avocat : a laquelle 
assembl^e sont presents : David Alexandre Boss, Ecuier, C. R., 
BMonnier, President ; Louis Gk>nzague Baillairg^, Ecuier, C. E. ; 
Charles G-. Holt, Ecuier, C. B. ; Jacques Malouin, Ecuier, C. R. ; 
James Dunbar, Ecuier, C. R., Secretaire ; Richard Alleyn, Ecuier, 
C. R. ; James H. Lloyd, Ecuier ; Didier J. Montambault, Ecuier, 
Trfesorier ; Jean Q-. P. Blanchet, Ecuier, et P. MacKay, Ecuier ; 
tons membres du dit Conseil et formant la majority absolue 
d'icelui dit Conseil, il a 6t6, apr^s mure deliberation, ordonne et 
decrete ce qui suit : 

Considerant que le dit a comparu, tant par lui-meme 

que par procureur, et a lie contestation sur la dite plainte ou 
accusation, et qu'il a, de meme [que le Tplaignant, ete entendu 
finalement sur le merite ; 

Considerant qu'il est etabli par la preuve produite dans 

I'instance, que le dit . s'est rendu coupable des ofienses 

suivantes, mentionnees dans TActe d' Accusation, k savoir : 

1 ® . D'avoir le dit , le ou vers le vingt-sixieme jour 

de Mai dernier, ete nomm6 et assermente comme constable a St. 
Etienne de la Malbaie, laquelle charge il accepta volontairement, 

dans une poursuite on lui le dit' i^ssait pour le plaignant 

en sa qualite d'avocat et de procureur, cumulant ainsi dans la 
meme poursuite les fonctions d'avocat et de constable, et d^avoir 
dans la nuit du vingt-six au vingt-sept Mai aussi dernier, accom- 
pagne d'une douzaine d'hommes, arrete comme constable susdit 
en la paroisse de St. Agnds, un nomme Joseph Guay, cultivateur 
du dit lieu ; 

2 ® . D'avoir le dit dans la nuit du vingt-deux au 

vingt-trois Juin dernier, accompagne Thuissier charge d'arrdter 
un nomme Alexandre Murray dit Brunoche> cultivateur, de St. 
Agnds, et d'avoir assiste et aide k faire la dite errestation ; 
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ConsidSrant que la prenve faite des offenses ci-dessus relat^es ''^ 
n*a 6tfe en ancune maniere contredite par le dit ; TheowbeoBw. 

Considerant que le dit a ete, par la majority absolue 

des membres du dit Gonseii, trouve coupable des offenses sus- 
dites ; 

Gonsidgrant qu'a raison des dites offenses le dit -. s'est 

rendu coupable d'infractions a la discipline et d'actions d^roga- 
^oires a Thonneur du Barreau, a la diguite et aux devoirs de la 
profession d'Avocat. 

En consequence le Conseil du Barreau du Bas Canada, Sec- 
tion du District de Quebec, suspend le dit de ses fonctions 

d'Avocat, Gonseii, Procureur, SoUiciteur et Praticien en loi du 
Baa Canada, Province de Quebec, — pendant trois mois, c'est-a- 
dire, pendant deux mois pour la premiere, et pendant un mois * 
pour la seconde des deux offenses' susdites. 

Et le dit Conseil condamne en outre le dit aux frais de 

la prgsente plainte, moins ceux d'assignation et de taxe du t^- 
moin Jean Baptiste B6ne Dupont, lesquels frais, s'elevant k la 
somme de quatre cents piastres et quarante-six centins courant, 
seront pay 6s par le dit au dit Hippolyte Brassard." 

Mr. thereupon applied to a Judge of the Superior 

Court in Chambers for a Writ of Prohibition, to be addressed to 
the Council of the Bar, to the syndic, and to Hypoly te Brassard, 
the complainant, commanding them to desist from the further 
prosecution of the said conviction and judgment ; and, on the 
2nd March, 1875, the following order was made : 

'* In matters of prohibition the rule is, that if you wait and 
take the chance of a sentence in your favour, you cannot after- 
wards object to the jurisdiction, unless it appears on the face of 
the proceedings that the Court had no jurisdiction ; this esta- 
blifihed restriction upon judicial discretion forbids that, in a 
matter connected with the discipline and honor of the Bar, I 
should grant a prohibition to the Council of the Section of the 
District of Quebec of the Bar of the Province of Quebec, erected 
by law into a tribunal with exclusive cognizance and jurisdiction 
over such matters, after a decision^ has been arrived at, without 
the want of jurisdiction appearing on the face of the proceed- 
togs ; this application could only have been made in the pro- 
gress of the enquiry, if at all ; I accordingly decline to grant a 
writ as prayed for. 

" A. STUART, J.S.C." 

" Quebec, 2nd March, 1875." 

The petitioner instituted an appeal from that order to the 
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~' Court of Oneen's Bench which, after argnm^tit on the part of ihe 
'^•^^"•'^^' appellant and of H. Brassard, who had brought the complaint— 
th^ Oouncil of the Bar not appearing— pronounced the following 
judgment : 

" The Court, having heard the appellant and respondent 
Hypolite Brassard, by their Counsel respectively, examined as 
well the record and proceedings had in the Court below as the 
reasons of appeal filed by the appellant, and the answers thereto^ 
and mature deliberation on the whole being had ; 

" Considering that the proceedings taken on the accusation 
of the syndic of the Bar of Lower Canada of the Section of the 

District of Quebec, against , of the city of Quebec, Esquire, 

Advocate, for that he the said , being then an Advocate 

* and member of the Bar of Lower Canada, Section of the District 
of Quebec, conducted himself in a manner derogatory to the 
honour, to the dignity, to the interests, and to the duties of the 
legal profession, are legal proceedings, and were subject to be 
restrained by prohibition ; 

*' Considering that the judgment of the Council of the said 
section rendered at a special meeting thereof held on the twen* 
tieth day of February, one thousand eight hundred and seventy- 
five, does not disclose any offence derogatory to the discipline 
and honour of the Bar, or any act or thing with which the said 
Council should or could intermeddle ; 

** Considering that there is error in the order of Mr. Justice 
Stuabt, given in chambers at the city of Quebec, on the petition 
presented on the twenty-seventh day of February, one thousand 
eight hundred and seventy-five, to wit : the order of the second 
day of March, one thousand eight hundred and seventy-fiv« 
declining to grant a Writ of prohibition to restrain the said pro- 
ceedings of the said Council of the said section, doth reverse the 
said order of the second day of March, one thousand eight hun- 
dred and seventy-five ; and proceeding to render such judgment 
as the said Honorable Judge should have rendered, doth order 
that Her Majesty's prerogative Writ of Prohibition should issue 
from the said Superior Court, sitting at Quebec, returnable in 
the said Court in tiie said District of Quebec, on Wednesday, the 
first day of September, one thousand eight hundred and seventy^ 
five ; the whole with costs in appeal against the respondent Hy-.* 
polite Brassard." 

— , in person. 

Parkin, Q, C, Counsel for Appellant.' 

Langmedoe^ for H. Brassard. 
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RAMOURASKA, 9 AVHIL. 1874. 

Prismi :— Taschekead, H B, J. 

DUMONT w. LAFOHGB. 

Confirms en RSvision le 80 Septembre^ 1874. 

Present : Meredith, C. J., Casault et Tessibr, J. J. 

Jirot : — 1 ^ Qae daoa nne action personodle par uo eeMionnalre, •m ton trtntport, il na Ini 
«t pM nIoeMaire d'allf gaer qu'il a lignifl^ au d^fendenr nn donbU de l'«ir^glitr«- 
ment rtqniB par I'article 2127 dn Code Civil, «t qae Tall^gation de la lignUloatioa 
reqttiM par Particle 1571, C. C, lui est Bofflsatite. 

i^ Qa'uBe aalBie-arr^t apr^a Jugement ^van^e par lea Jagea de Paix et ton^ea lee prool- 
dnree aor ioelles aont entach^ea de nallit^ ab.'olue. 

S ^ Que dea offrea aana ooDsignation ne aoapendent paa le oonra de I'int^r^t. 

Tabchebeau, H. E. J. : — Par acte passfe a St. Andr6 le 9 
novembre, 1865, le d^fendenr reconnut devoir et promit payer, k 
demande, avec iut^ret a dix par cent, au nommfe Paul Dumont* 
la somme de $300. Par acte de donation entre-vifs pa6s6 le 3 
d6cembre, 1870, enregistr^ le 9 d^cembre suivant, Paul Dumpnt 
donna et transporta a la pr^sente demanderesse cette somme de 
1300, a lui due par le defendeur. 

Le 2 juillet, 1878, la demanderesae lit signifier cette donation 
au d6fendeur, dont elle reclame aujourd'hui la dite somme de 
|800, avec les inter^ts gchus. 

ler Plaidoyer : — Defense en Droit : par laquelle le d6iendeur 
dit que Taction n'est pas fondle en droit, parce que la declaration 
n*allegue pas que copie de la donation par Paul Duinont a la 
demanderesse ait et6 laiss^ au defendeur, ayec certificat de Ten- 
r^gistrement de la dite donation, tel que requis par rarticle2127, 
G.C., quoique, dit-il, la dite declaration all^gue cet enregistrement- 

La demanderesse allegue que cette donation a 6t6 signifi^e 
au defendeur, telqu'appert par Tacto de signification par elle pro- 
duit ; Or, cette signification, en laissant copie de Tacte de donation 
au defendeur, a donne a la demanderesse la possession utile de 
cette creance contre le defendeur, en vertn de Tarticle 1671, 0.C. 
L'omission de la signification d'un double du certificat d'enregis- 
trement, requise par I'article 2127, n'a pas Teflet d'annuler cette 
I>OB8ession utile, cette saisie. On ne pourrait pretendre que le 
debiteur qui a re^u une signification de transport, sans recevoir 
en nueme temps un double du certificat de Tenregistrementde ce 
transport, aurait la liberte de payer au cedant, au prejudice du 
cesfiipimAiie. Non. Le cessionnaire est son creancier, et a lui s(eul 
le debiteur pent payer, des lors que les formalites de I'article 
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Bomont 1571 Qut gt6 remplies. Mais si les deux formalit^s, et de Tenrfi- 
^***»' gistrement du transport et de la signification an dfebitenr d'nn 
double de cet enregistrement, requises par Tarticle 2127, n'ont 
pas He remplies, alors le transport sera sans effet contre un cee- 
sionnaire relinquent, qui aura enregistr^ son testament le premier, 
et le premier fait signifier un double du certificat de cet enregis- 
trement au debiteur. C'est la I'interpretation que Ton doit donner 
a Particle 2127, et c'est le sens legal que les codificateurs eux- 
memes y attribuent. — (Vol. 3, p. 67.) 

D'ailleurs, je vols un chef dans la declaration qui all^gue 
reconnaissance et promesse de paiement par le d^fendeur de la 
somme reclamee a la demanderesse. Le dfefendeur ne pouvait 
done pas demander le renvoi entier de Taction, mdme si Tall^ga- 
tion tant qu'a la donation]et sa signification eut 6te insuffisante 
par elle seule. 

La defense en droit du defendeur doit done etre renvoyee. 

Par un chef de son exception peremptoire, le defendeur a 
renouveie ses pr6tensious quant a la non-signification sur lui d'nn 
double du certificat d'enregistrement de la dite donation, et, 
all6guant ce fait, plaide que la demanderesse n'a, en consequence, 
aucun droit d'action contre lui. Pour les raisons que je riens de 
donner sur IS defense en droit, ce chef d'exception ne pout etre 
maintenu. Et il y a une raison additionnelle qui milite contre 
le defendeur, et c'est lui-meme qui la fournit. La demanderesse. 
comme je Tai dit, a allegue dans sa declaration que le defendeur 
s'est reconnu son debiteur. Or le defendeur Tadmet et Tallegue 
lui-meme dans ses exceptions. II plaide et prouve que sur la 
somme reclam6e par la demanderesse il a paye a un tiers, j)our 
et a Tacquit do la demanderesse et de son consentement, une 
somme de $24.13. 

Le defendeur a par la accepte le transport en question. Une 
acceptation expresse ou tacite, verbale ou ecrite d'un transport, 
equivaut a la signification et en tient lieu : par un paiement 
partiel au cessionnaire, il se lie envers lui et le reconnait pour 
son cr6ancier. 

Par deux autres chefs d'exception peremptoire, le defendeur 
dit : " Lors de la signification de la donation de la demanderesse, 
je ne devais d'interets sur les $300 redamees que ceux §chus 
depuis le neuf novembre, 1872. De plus, j'ai pay6 pour la de- 
manderesse, et de son consentement, a I'Honorable A. B. Rou- 
thier, $24.13." La demanderesse par ses reponses aux numeros 
7 et 8 de Tarticulation de faits du defendeur, admet oes deux 
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paiements. Ainsi, plus de contestation sur ces deux chefs de la ""S?°* 
defense. ^°'«*- 

Tin quatrieme chef d'exception plaid6 par le d6fendeur, et 
sur lequel repose toute la contestation dans la cause, est bas6 sur 
les fails suivants : 

Le 4 avril dernier (1873), Polydore Langlais, comme Inspec- 
teur du Revenu, obtint jugement centre Paul Dumont, I'auteur 
de la demanderesse, pour yente de boissons sans licence, devant 
deux Juges de Paix, pour $95.70, capital et frais. 

Dans le cours de juin, Polydore Langlais fit signifier au pre- 
sent d6fendeur Laforge un bref de saisie-arrSt apres jugement, 
signe par les deux Juges de Paix, en execution de son jugement 
susdit. Ce bref, dont copie fut signifi^e a Paul Dumont, ordon- 
nait au present defendeur de comparaitre, pour faire sa d6clara- 
tiou comme tiers-saisi, le 8 juillet alors prochain (1873), et de- 
clarer ce qu*il deyait au dit Paul Dumont. 

Je ferai observer de suite que c'est le 2 juillet que la pr6- 
sente demanderesse a fait signifier au d6fendeur Laforge son acte 
de donation, c'est-a-dire, apr^s la signification sur le dit defen- 
deur du bref de saisie-arret des Juges de Paix, mais avant la de- 
claration du dit defendeur comme tiers-saisi derant le juge de 
Paix, et consequemment aussi ayant le jugement contre lui 
comme dit tiers-saisi. 

Le 8 juillet, en obeissance au dit bref de saisie-arret, Laforge, 
le present defendeur, comparait devant les Juges de Paix, et y 
fait sa declaration, reconnaissant devoir a Paul Dumont trois cent 
piastres ; ces tSOO sont les memes que la demanderesse reclame 
aujourd'hui. 

Le 21 juillet, les juges de Paix condamnent le dit tiers-saisi 
Laforge (present defendeur), suivant sa declaration, k payer a 
Langlais, es-qualite, $98.10. 

Le 26 aout (voir acte d'offre reelles, exhibit B du defendeur) 
le dit tiers-saisi Laforge paya de fait a Langlais cette somme, pour 
eten liberation du jugement de celui-ci contre Paul Dumont, qui, 
quoiqu'ayant con teste la saisie-arret, ne fit aucune procedure 
contre le jugement des Juges de Paix sur icelle. Tons ces faits 
sont admis par les articulations de faits et r6ponses produites de 
part et d'autre, Le defendeur a allegue par son exception quo 
ce paiement k ete fait du consentement de la presente demande- 
resse, mais la demanderesse a nie ce fait, et il n*a pas ete prouve. 

Le defendeur allegue offres reelles avant Taction de la ba- 
lance qui revenait k la demanderesse sur la dite obligation, d6- 

21 
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Dumont ductloii faltc de la somme payee a THonorable M. Bouthier, et 
Laforge. ^^ ^^yIq payee sur la susdite saisie-arrfit, T6it6re ses offres et les 
consigne en Cour, demandant le dfeboutfe de Taction. 

La demanderesse a rencontrg ce plaidoyer par deux chefs de 
rei)onse sp6ciale. 

TJn de ces chefs (que je traiterai en premier lieu, malgre 
qu'il soit allfegue en second lieu par la demanderesse) va a dire : 
** En supposant que les Juges de Paix auraienteu jurisdiction et 
auraient pu valablement emaner la saisie-arret invoqu^e par le 
d6fendeur, ce jugement ne pent me nuire, vu que je n'Stais pas 
en cause, car j'6tais et je suis encore seule proprifitaire dela ere- 
ance centre le defendeur a moi c6d6e par Paul Dumont et le 
jugement des Juges de Paix ne m'affecte nullement." 

Que la demanderesse ne fut pas personnellement en cause sur 
I'issue devant les Juges de Paix, pas de doute ; elle n'y a et6 elle- 
meme personnellement nullement partie, ni prgsente ni appel6e ; 
il n*y a aucune preuye qu'elle ait meme eu la moindre connais- 
sance de tout ce qui s*est passS devant les Juges de Paix avant 
les offres reellcs que lui a faites le dgfendeur le 6 dficembre, et, 
en autaiit qnil npport au dossier, toutes ces procfidures entre 
Langlais, Paul Dumont et le tiers-saisi Laforge (le present dSfen- 
dear) devant les Juges de Paix, on 6te faites a son insu. 

Et cependant, je suis d'avis que le jugement des Juges de 
Paix a Tautoritfe des choses jugfees centre elle. Je m'expliqUe : 

Res inter altos judicata tertio neque nocet^ neque prodest^ est 
peut-ctre la maxime la moins contestable de notre droit ; msds 
son application dans la pratique est, en revanche, h^risste de 
dilHcultes. Une de ces difficult6s, et non la moins epineuBe» est 
de bien s*expliquer dans chaque cas particulier qui est soumis a 
Tautoritc d'un jugement a qui il doit s'fctendre, outre qu'il a force 
de chose jug6e, car inter alios ne veut pas dire seulement les par- 
ties autres que celles qui nominativement et personnellement 
sont en cause. Un jugement comme une convention lie non- 
seulement les litigants, mais leurs hoirs, repr^sentants et ay ant 
cause. 

Dans Tespcce, Paul Laforge est Tauteur de la demanderesse, 
qui le repr68ente, et son ayant cause. Laforge a c6d£ et donne 
ses droits a la demanderesse le 3 d6cembre, 1870. Entre eux 
cette cession est parfaite et complete de ce jour, mais quant au 
ced6, Laforge, elle n'a existe pour la demanderesse que le jour on 
elle I'a signifiee a Laforge, c'est-a-dire le 2 juillet, 1873. En juin, 
1873, lorsque la saisie-arr^t a 6t6 servie sur Laforge, qui 6tait 
propria taire de cette crfeance vis-a-vis de Laforge et des tiers ge- 



COUE SUPfiEIEURE. 163 

neralement ? Jndubitablement c'etait Paul Dumont et non la de- ^^^^ 
manderesse qui, n'ayant pas fait signifier son transport, n'etait pas ^^<»««* 
encore saisie de la cr6ance, n'en avait aucune possession utile 
vis-a-vis lea tiers, n'arait alors aucun droit d'action contre Laforge. 
Or, le jugement intervenu contre Tauteur de la demanderesse, 
qnoi qu'apres le transport par lui a elle, a force de chose jug§e 
contre elle, ayant eu lieu avant que son transport ait ete signifie 
au c6de. Ainsi, c'est le 3 decembre, 1870, que Dumont a cede 
la creance contre Laforge a la demanderesse. Je suppose que 
Dumont ait le lendemain poursuivi Laforge, et taut que sa ces- 
sion n'a pas et6 signifiee lui seul avait qualite x>our ce faire, 
(Boilcux, V. 6, p. 798,) que Laforge ait plaide prescription, que 
le jugement intervenu ait declare la dette prescrite, et deboute 
Laforge de son action. Maintenant, je suppose que la demande- 
resse, apr^s ce jugement, ait fait signifier son transport a Laforge, 
puis institu^ une action contre lui pour cette creance a elle 
transportoe, je dis que dans ce cas Laforge pourrait rencontrer 
Taction de la demanderesse par Texception rei fudicatcD. Vide . 
Favard de Langlade, Report, v. tierce — opposition, par. IX. bis, 
et V. ckose jugee, par. 2, art. 8, ou un arret dans ce sens de la 
Gour de Cassation du 16 juillet, 1816, est rapporte au long. 

Lea deux questions soulevees la etaient : 1 ^ Le debiteur 
d'une rente ced6e par le creancier est-il valablement lib6re a . 
regard du cessionnaire, par un jugement intervenu entre lui et 
le cedant, avanl que le transport ait 6t6 signifie^ et qui a declare la 
dette eteinie par prescription ? 2® Ce jugement a-t-il Tautorite 
de la chose jugee contre la demandc que forme ensuite le cession- 
naire en paiement de la rente ? Et la Cour a resolu affirmative- 
ment ces deux questions. Voir aussi Boilcux, vol. 5, p. 799. 

Mais, dira la demanderesse, il est vrai que la saisie-arret a 
ete pratiquee sur Laforge avant que je lui eusse fait signifier 
mon transport, mais sa declaration comme iiers-sa'si et le juge- 
ment intervenu contre lui comme tel, sout posterieurs a ma signi- 
fication. 

En fait c*est le cas, mais en droit la demanderesse ne pent 
s'en pr6valoir. 

" C'est au moment du service sur lui d'un bref de saisie-arret 
que le tiers-saisi voit sequestre entre ses mains ce qu'il doit a 
celui contre qui elle est prise." — (Art. 616, c. proc6d.) ** Et c'est 
ce dont il etait dfebiteur a ce moment la qu'il devra d6clarer." — 
(Art. 619, c. p.) " Le jugement qui intorviendra sur sa declaration 
equivaudra a une cession judiciaire en faveur du saisissaut du 
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x>™>at titre de crfiance du saisi, et op6rera subrogation e» faveur du dit 
^^'^ saidssant."— (Art. 625, c. p.) 

Cette cession, cette subrogation datera du moment de la 
saisie, non du jour du jugement. Le jugement la confirmera, la 
ratifiera, la d6clarera bonne, valable, ex6cutoire, et voila tout. 

" Lorsqu'un debiteur a fait transport d'une cr6ance 

quoique d6ji §chue," dit Pothier, ProcSd. Civ., ch, 2, sect. 3, par. 6, 
'* les cr^anciers de ce d§biteur ne laissent pas de pouvoir la saisir 
et arreter valablement, tant que le cessionnaire n'a point encore 
faitsignifierou accepter son transport; c'est pourquoi le creancier 
arrStant sera pr6f6r6 au cessionnaire qui n'aura fait signifier ou 
accepter son transport que depuis la saisie-arrdt du creancier." 

Duplessis, ler vol., p. 621, dit : — " Quand un homme a cede 
une dette mobiliere qui lui appartient, elle ne pent plus etre 
saisie par les creanciers, parce qu'elle appartient desormais au 
cessionnaire, mais pour cela ilfaut que le transport ait 4te $igniji6, 
et auparavant elle pourrait itre ligitimement saisie^ Et a la note 3, 
loc. cit., il cite un arrfit du 28 septembre, 1672, qui a juge qu'un 
creancier du c6dant, qui ayant signification du transport faite au 
d6biteur, fait saisir et arreter la somme entre ses mains, est en ce 
cas pr6f6r6, sauf au cessionnaire son recours centre son c&dant. 

Bourjon, 2d vol., p. 676, art. 41 : — " Cette signification saisit 
celui au profit duquel le transport est fait de lapropriete de reflet 

c6d6 De cette saisie il s'ensuit que si Teffet cede est contenu 

en un billet ou une obligation, toutes saisies faites sur le cedant 
depuis la signification du transport sont inutiles, et n'empechcnt 
pas le cessionnaire de toucher en vertu de son transport ; il etait 
propri6taire avant la saisie, msds les saisies et arrets antirieures a 
cette signification^ et faites sur le cedant par ses crganciers, pro- 
duisent tout leur effet, en leur faveur, contre le cessionnaire, no- 
nobstant la signification de son transport ." 

Et, dit Boileux, loc. cit. : — '* La saisie pratiquee avant la noti- 
fication ou Tacceptation produira le m6me effet que si elle avait 
pr6c6d6 le transport " 

Et le meme auteur, vol. 4, 716, dit : — " Ainsi quand il s'agit 
d'une creance, le jugement rendu contre le cedant pent etre 
oppos6 au cessionnaire qui n'avait pas encore ete saisi de cette 
cr6ance par la signification du transport au debiteur, lors de 
Tintroduction de Tinstance." 

Ainsi, a toutes fins que de droit, la somme due par Laforge 
a Dumont est censee avoir ete transportee k Langlais, et ce trans- 
port diiment signifie a Laforge en juin, tandis que le transport a 
la demanderesse, I6galement et vis-a-vis les tiers, n'est repute fait 
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qn'en juillet. Mais ce transport a Langlais n'etant que pour i>«^<»« 
198.10, il s'ensuit que tout Texcedant de la somme due par La- ^^o***- 
forge est demeure parfaitoment cessible, et que la signification 
par la demanderesse, en juillet, de son transport, lui a donne la 
proprifite de cet cxcedant, envers et contre tons. — (6 Marcad6, p. 
329.) 

Je suis done d'opinion quo la demanderesse n'fitait pas pro- 
prietaire, mais le defendeur, de la creance en question, lorsque 
Langlais Ta saisi-arretee ; que cotte creance etait alors encore la 
propriet6 de Dumont, et quo Tarrot d'icelle faito par Langlais Ten 
asaisi, lui Langlais, jusquau montant de $98.10 ; qu'ainsi le d6- 
fendeur ne pouvait payer cos $98.10 a d'autres qu'a lui, Langlais ; 
eu dernier lieu, que la demanderesse est liee par les procedures 
et le jugement contre son auteur, Dumont. En consequence, ce 
chef de sa reponse est declar6 non fond6 en droit. 

L'autre moyen sur lequel la demanderesse s'appuie pour 
rencontrer les pretentions du defendeur est celui-ci : — " J'ai sup- 
pose jusqu'a pr6sent, dit-elle, un jugement, une saisie-arret 6man6s 
d'une Cour competente, mais sans en admettre Texistence, que, 
bien au contraire, je nie comiiletement. Je dis qu'il n'y a pas eu 
de saisie-arr^t entre les mains du drfendeur, a la poursuite de 
Langlais, qu'il n'y a pas eu de jugement contre lui, le condamnant 
a payer a Langlais $98.10 sur la somme due par le d6fendeur, tcl 
qu'il allegue ; et que ces i^retcndues procedures devant les Jugcs 
de Paix qu'il m'opj^ose sont nuUes, parce (\no les Juges de Paix 
n'avaient et n'ont jamais eu le i>ouvoir d'emancr de saisie-arret 
en execution dcs jugements reudus par eux ; qu'en consequence, 
ces 198.10 n'ont jamais pu etre x>ayees a Langlais par le defen- 
deur a mon prejudice. " 

Jusqu'ici, pour suivre le raisonnement de la demanderesse, 
j'ai avec elle suppose une saisie-arret, un jugement, tels qu'alle- 
gues par le defendeur. Mais, on le voit, la question est changee. 
ij'il y a eu saisie-arret, telle que plaidec par le defendeur, ai-je dit 
jusqu'ici, en droit cette saisie-arret a eu I'effet de transporter 
$98.10 a Langlais sur la somme que lui, le defendeur, devait a 
Laforge, et, pro ianto, la demanderesse n'a pas droit a jugement 
contre lui le defendeur. Maintenant la question est : en fait, 
cette saisie-arret, ce jugement existent-ils ? ont-ils eu lieu? 

Je n'h6site pas a repondre n6gativement li cette question. 

Je pose d'abord, comme loi positive, que les Juges de Paix 
n'ont jamais le droit d'emaner dcs saisies-arrets pour executer 
leurs jugements, et qu'ils n'avaient pas ce droit dans la cause de 
Langlais contre Dumont. La Cour Superieure, a Montreal, com- 
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^"S?*"* posee des Honorables Juges Day, Smith te Badolby en a jusre 
i*«wge. j^j j^gj ^j^j^g jj^ cause ez'parte Corporation do St. Philippe (Robertson's 
Digest, p. 73) ; et je ne pense pas que Ton puisse un instant pr6- 
tendre le contraire. 

Ni le chap. 103, S. R. C, sections 87, 58, 62, ni le chap. 31 de 
Facte 32-83 Vic, sections 57, 58, 62, (1869, Ottawa), qui reglent 
les devoirs et les attributions des Juges de Paix dans les convic- 
tions sommaires, nila 34 Vic, ch. 2, (1870, Quebec), souslaquelle 
le jugement de Langlais t;5. Dumont a 6t6 donn6 par les Juges de 
Paix, ne leur donnent ce pouvoir. Et il aurait ete absurde de le 
leur donner, et de voir les Juges de Paix decider, par exemple, 
sur des contestations de declarations de tiers-saisis. L'opposition 
afin d*annuler n'existe meme pas devant ce tribunal, et celui qui 
veut faire mettre de c6te une saisie en emanant est oblige de 
recourir a la Cour Superieurc oua la Gourde Circuit. — (No, 2167, 
2d Doutre.) 

Le droit commun ne leur donne certainement pas le pouvoir 
d'emaner une saisie-arret : nos statuts ne le leur donnent pas 
plus ; ils ne Tout done pas. 

" The leading rules laid down upon this subject being, that 
a power expressly given to a Justice to do a particular act can- 
not be enlarged by mere inference ; and that the procedure 
adopted by him must be strictly conformable to the provisions 
and requirements of the statute whence its efficacy is derived " — 
(Broom's Common Law, 896.) 

La saisie-arrfit 6manee par les Juges de Paix dans la cause 
de Langlais centre Dumont et le present defendeur, tiers-saisi, 
et toutes les procedures sur icelle, sont done nulles, faute de pou- 
voir et de competence chez les Juges de Paix. '' Quod nullum est, 
nullum producit effectum, " 

Et cette nuUite est une nullit6 absolue, une nuUite de non 
esse, Je n'annule pas cette eaisie-arret, ces procedures : annuler, 
c'est rescinder, c'est dfetruire, et je ne puis rescinder, je ne puis 
detruire ce qui n'existe pas. C'est le n6ant, c'est le vide. De la 
Qy4}d nullum est ipso Jure, rescindi non potest.'' 

" Le defaut de pouvoir ou I'incomp^tence entrainent ton- 
jours nuUitfi," dit Favard de Langlade, Repert. vo. NuUitfi, p»r. 
Icr, sect. V. 

'* C'est un principe ineontestable, " dit Solon, des NuUites, 
vol. ler. No 165, " que le vice le plus essentiel des actes est pris 
du defaut de pouvoir de celui qui les a faits. Non nuyor est defec- 
tuSy quam defectus potestatis'' 
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Et dit le President Favre, Cod. lib. 3, tit. 8 : " Incompetentia 
judicis recte pracmalids dicitur nullitas nuUiiaiumr 

Sans doute, celoi contre qui un jagement enticrcmcnt nul a 
ete rendu pent le faire mettre de c6t6 par une Cour Superieure, 
mais il n'est pas oblig6 de le faire. U pent n'en rien faire, atten- 
dre qu'on venille ex6cnter ce jugement on Tinvoquer contre lui, 
et alors eh plaider la nullit6. 

** Si cependant il r^snltait du jugement lui-mSme la preuve 
materiel de Texces du pouvoir/* dit Poncet, des Jugements, ler 
vol, p. 213, "la nullit6 serait de plein droit, et on pourrait so re- 
fuser a rex6cution du jugement." 

Cela est conforme a la disposition du droit Remain : " Senr 
tentia a nan idoneOy incompetentej vel ab incongruo Judice lata ipso 
jure nulla erat, et per 5e, ac sine appeUatione concidebat." 

Bioche, Diet, de Procfid., 4 vol. vo. jugement. No. 620 : " Ce- 
pendant si Ic jugement etait non seulement entach6 de nuUite, 
mais, si, k raison de I'absence d'une formality essentielle, par ex- 
emple, de la signature du president ou du greffier sur la minute, il 
n'existait i>as comme jugement, dans ce cas nous croyons que les 
parties pourraient se presenter de noureau devant le tribunal, y 
soutenir leurs pr6tentions, et si Texistence d'un pr6c6dent juge, 
ment.leur 6tait oppose, pr6tendre avec raison que ce jugement 
doit etre considere comme non avenu. II y a dans ce cas nullity 
de non esse^ 

Vide aussi Bonnier, Preuves, 2d vol., p. 442, et Solon, des 
Nullitas, ler vol., No. 432 : " lorsqu'il s'agit d'une nullite de forme 
et qu'elle est le resultat d*une omission qui frappe de non esse 
Tacte qui la renferme, cet acte n'existant pas, ne pent etre obliga- 
ioire i>our personne. Tons ceux qui ont int6r6t out par cela 
memo le droit d'exciper de la iMillit6." 

" Ainsi," dit Bedarride, de la Fraude, No. 268, " Tacte radi- 
calement nul n'a jamais pu se former, il n'apas mftme Tapparence 
d'un contrat, n'est susceptible d'aucune ex6cution, alors mdme 
qu'il serait Texpression la plus sincere de la volont6 des parties. 
Par application de ces principes, nos anciens jurisconsultes ensei. 
gnaient que Tacte radicalement nul ne pouvait etre consid6r6 
que comme un fait incapable de cr6er aucun droit, aucune 
action. C'est ainsi que d'Argentr^ le qualifie : Actus meri facti^ 
sine ullo Juris efftctu, ne nomine quidem contraclus digni. De la cette 
regie qu'il valait mieux ne produire aucun titre que d'en pro- 
duire un de ce genre : Melius est non habere titulum quam habere 
vitiosum." 

Et qu'est-ce qu'un jugement ? sinon un contrat judiciaire 
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'^"S?*"* " Injudicio enim quasi conirahilurJ' — Poncet, dcs jugements, Icr 

Ges autoritos 8ont bien claires, il me semble. 

Et si une nuUite substantielle de forme fait qu'un acte n^existe 
pas ; si le simple defaut d^une signature frappe un jugement de 
non esse, combien plus ecrasante encore contre leur existence 
meme sont I'incompetonce absolue, le defaut de pouvoir dans 
celui ou ceux qui pretendent rendre un jugement, faire une 
saisie ou une procedure judiciairo quelconque. NuUiias nullitaium, 
comme le dit Favre. 

II n'existe done pas de chose jugee sur la creance en ques- 
tion ici, puisqu'il n'existe pas de jugement. II n'existe done pas 
de saisie-arret comme le pretend le defendeur. II n'a done pas 
prouve ce fait essenticl a sa defense ; ce qu'il appelle une saisie- 
arret n'etait done qu'un papier blanc ; le transport judiciairo a 
Langlais n'a done jamais eu lieu. Le defendeur a paye Lan- 
glais, mais la demanderesse n'en peut soufTrir. Le cas est ana- 
logue a celui-ci : Je suppose qu'au lieu d*une saisie-arret ce soit 
une signification d'un transport par Dumont a Langlais que 
Laforge ait recju en juin 1873, que l^i-dessus il ait paye Langlais, 
qu'il fut ensuite etabli que ce transport n'etait qu'un faux, un 
acte forge par Langlais, cst-ce que dans ce cas Laforge ne paierait 
pas deixx fois ? Certainement ce serait bien dur pour lui, mais il 
aurait son recours contre Langlais qui Ta trompe et a extorque 
de lui cette somme an moycn d*un acte faux et suppose. Quant a 
Dumont, il ne pourrait en soufTrir, et si, quand il rfeclamera sa 
dette de Laforge, Laforge vcut lui dire : " Vous avcz transports 
votre creance a Langlais, a qui je Tai payee," Dumont rejpondra : 
" C'est faux ; vous avez ete trompe, et le pretendu transport que 
vous invoquez n'est qu'un acte fiyge." 

Et sur la prouve de ce faux, Dumont obtiendrait jugement 
contre Laforge. La demanderesse, sa cessionnaire, est a ses droits, 
et dans la pr6sento cause se sert des memes moyeus, qui, dans le 
cas que j'ai suppose, feraient reussir Dumont contre Laforge. Le 
resultat doit etre le meme pour elle. 

" La nuUite des procedures des Juges de Paix est aussi une 
nullite d'ordre public absolue que peuvent invoquer tons ceux a 
qui elle porte prejudice. " — Solon, ler vol., No. 131. Aucun con- 
sentement, soit expres soit tacite, ne peut leur donner des pou- 
voirs plus etendus que ceux que la loi elle-meme leur donne. Et 
cette rfigle regit tons les tribunaux. Une cause pour jE60 est 
portee a la Cour de Circuit ; le d6fendeur comparait et plaide 
prescription contre la demande. Jugement est rendu, qui admet 
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la prescription et deboute Faction du demandeur. Le deman- '^"^^°* 
deur laisse U le jugement. Quelques jours plus tard, il prend i>'«'8«- 
centre le meme une action pour les mfimes £60 devant la cour 
superieure. Le d6fendeur plaide chose jug6e dans la premiere 
cause par la cour de circuit, dont le jugement n'a pas 6te mis de 
cdt6. Le demandeur repliquera : " Que dites-vous la, un jugement 
de la cour de circuit dans une action de ^60, mais quel droit la 
cour de circuit a t-elle de juger dans les aflFaires de ^60 ? Aucun, 
etle jugement qu'elle a rendu la n'est pas un jugement, c'est une 
lettre morte, nuUitas nullitatum, et la Cour Superieure doit pro- 
ceder sans y faire attention, sans meme en prendre connaissance. 
La Cour de Circuit en rendant ce jugement a outre passe ses 
pouvoirs, et ni tous ni moi n'avons pu lui donner jurisdiction 
dans une cause de <fi60, quand la loi dit express6ment que sa 
jurisdiction ne s'6tendra qu'a <£50." 

La demanderesse ferait mettre de cote I'exception reijudi- 
cat<B du d6fendeur, c'est-a-dire que la Cour Superieure dfeciderait 
qu'il n*y a pas eu de jugement entre les parties, et dirait a celui 
de la Cour de Circuit, invoque par le defendeur : " Non est'' 

C^est ce que je fais dans la presente cause de la saisie-arret 
et du jugement sur icelle devant les Juges de Paix. La maxime 
'' Les voies de nuUite n'ont pas lieu," s'applique surtout aux 
jugements sans doute, mais ici il n'y en a pas de jugement, tel 
qu'allfegu6 par le defendeur. 

Je suppose encore qu'un Juge de Paix emane un capias ad 
respondendum : que le defendeur pour se liberer, donne caution 
devant lui, et le jour du jugement arrive, que le Juge de Paix 
declare le capias ad respondendum bon et valable, pretendra-t-on 
que le defendeur sera oblig6 de faire casser ce jugement, avant 
de pouvoir poursuivre en dommages le Juge de Paix et tous ceux 
concernes dans son arrestation ? Cextes non. 

La saisie*arret dans la cause de Langlais contre Dumont a la 
meme valeur qu'aurait un capias 6mane par le mfeme tribunal. 

Ces exemples pourraient 6tre largement multiplies. En voici 
un tire de nos annales judiciaires et revfetu de la sanction d'un 
iribnnal : 

Leclair et Qlobenski avaient, en 1850, un proces pendant 
devant la Cour de Circuit, a Montrfeal. La cause etait appelable, 
et, alors, c'6tait a la Cour Superieure que se portaient les appels 
de la Cour de Circuit. Les procureurs, desireux de h^ter leur 
caiTse devant la Cour de Circuit, signerent un consentement, 
antorisant la reddition du jugement en vacance sans aucun pre- 

22 



no COUR SUPfiRIEUBB. 

""X*** judice a leur droit d'appel respectif. Le jugement fat en consi- 
Laforge. quencB rendu en vacance, le 8 aout, et donn6 comme jugement 
de la Cour du dernier jour du terme alors dernier. Appel de ce 
pretendu jugement fut interjete a la Cour Superieure, et quelle 
reception ce tribunal a-t-il fait aux parties ? " Que venez-vous faire 
ici," leur a-t-il dit ? " Nous si6geons ici pour reviser les juge- 
" ments de la Cour de Circuit, c'est vrai, mais il y a une condi* 
** tion bien essentielle qui doit proc6der cette rfevision : c'est 
" qu'il y ait un jugement k reviser. Le document que vous 
** appellez un jugement n'en est pas un. II n'a pas 6t6 donn6 par 
" la Cour de Circuit en terme, et il n'y a qu'en terme que cette 
" Cour a re^u de la loi Tautorit^ de donner un jugement. Votre 
'' consentement ne pent donner a un juge ou a une Cour une 
" jurisdiction que la loi ne lui confSre pas. Ce que vous nous 
" demandez de reviser comme un jugement de la Cour de Circuit 
" n'en est pas un ; c'est un papier blanc ; vous ne pouvez de- 
' mauder la nullite de ce qui n'existe pas, et nous vous ren- 
'* voyons, chaque par tie pay ant ses frais." 

Cette cause est rapportfee au 4e vol. des L. C. E., p. 189. 

II serait difficile d'imaginer un cas plus identique avec la 
cause actuelle. 

J'ai jusqu'ici considfire la question comme si le jugement et 
la saisie-arret des Juges de Paix gmanaient d'un tribunal de juris- 
diction civile ordinaire, et quoique ce soitbienla position la plus 
iavorable qu^on puisse leur donner au point de vue des points 
de droit souleves, j'ai 6tabli dansmon opinion que,8uivant notre 
droit civil, ces procedures sont entach6es de nullit§, de non esse, 
et que le defendeur ne pent les invoquer pour justifier contre la 
demaiideresse le paiement des $98.10 fait a Langlais. 

.Maintenant, si Ton refere au droit Anglais, qui, avec nos 
seules dispositions statutaires, r6git, pour nou&, les tribunaux des 
Juges de Paix, la solution de la question devient encore plus 
defavorable aux pretentions du defendeurs. La maxime qu'un 
jugement est un contrat judiciaire est trop juste, trop saine pour 
qu'on ne la retrouve pas dans le droit commun de I'Angleterre, 
• et la, un jugement est appel6 un " contract of record." Mais 
pour que ce contrat lie les parties a Tissue, pour que rexception 
reijudicatcB soit un " estoppel ^^ a une seconde contestation entre 
les memes parties pour les memes causes, il faut n6cessairement 
que le premier jugement 6mane d'une* " Court of Record of com' 
petent jurisdiction'' — (Broom's Common Law, p. 261.) 

Et comme dans I'exercice de leur jurisdiction les Juges de 
Paix ne peuvent jamais decider des droits civUs des parties, soit 
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de propTi6t6 ou autres, on ne pent jamais, memes entre les memes ^om 
parties, bftser sur leur jugement ou conviction un plaidoyer de ^^^'ff** 
reijudicake dans une cause devant les tribunaux civils. Et ce 
principe ne s'applique pas seulement auz jugements 6man68 des 
Juges de Paix, dans les causes criminelles ou p§nales de leur 
ressort, mais s'6tend a toutes les Oours criminelles, meme a la 
Gour du Banc de la Heine. 

£t en la presente instance, les procedures, la competence 
gurtout des Juges de Paix, sur la saisie-arrdt par eux 6man6e, 
peuvent etre mises en question. " By the common law," dit 
Paley, on convictions, p. 886, " the regularity of the proceedings 
" under a summary jurisdiction may be questioned in a collateral 
" action." 

Ainsi, sous le droit anglais, qui rggit la Justice de Paix, je 
dis : 1 ^ Dumout, ou la demanderesse qui le repr6sente, ont droit 
dans cette cause, sans avoir pr^alablement fait casser le juge- 
ment des Juges de Paix, de plaider devant cette Gour son ille- 
gality. 2® Ce jugement, fut-il I6gal et inattaquable, n'a pas 
TautoritS de chose jug6e sur les droits civils des parties. 

Et je dis, sous notre droit civil : Consid6rant, pour argu- 
mentation, les procedures des Juges de Paix comme celles d'un 
tribunal civil, en droit s'il y a eu saisie-arret et jugement sur 
icelle comme le dit le defendeur, le dit d6fendeur pent invoquer 
contre la demanderesse Tautoritd de la chose jug^e resultant du 
ji^ement sur la saisie-arret, car la saisie-arr£t ayant et6 signifiee 
au defendeur avant la signification de la donation par Dumout a 
la demanderesse, aux yeux de la loi cette donation est presumee 
postSrieure a la saisie-arr6t, et le jugement interv^enu entre le 
c6dant et Laforge a une force de chose jugee entre le cession- 
naire et Laforge. 

Mais en fait, Langlais n'a jamais 6tk le cessionnaire de Du- 
mout ; ce transport judidaire par Dumont a Langlais, allegu6 
par le d6fendeur, n'a pas et6 prouve, et le document auquel il 
donne ce nom n'existe pas comme tel, n'est qu'un papier blanc. 

Le defendeur a paye $98.10 a Langlais pour Dumont. Mais 
)]^uand il a fait ce paiement, le 5 aout 1873, il ne devait rien a 
Dumont ; c'est la demanderesse qui etait devenue sa creanciere 
depuis le 2 juillet, jour de la signification sur lui de la donation 
par Dumont k elle. Ce paiement ne pent en cons6quence affecter 
la demanderesse, et elle a droit a son jugement contre le defen- 
deur i>our la somme r6clamee, avec int^ret du 9 novembre 1872, 
moins les $24.18 pay^s par le defendeur pour elle et de son con- 
sentement k M. Routhier. 
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Dumont j^ fe^ai remarquer au defendeur que dans tous les cas les 

Laforge. ogyes et la coiisignatioii par lui faits dans la cause 6taient insuffi- 
sants. II a fait des ofires rgelles le 6 decembre, mais n'a pas 
alors fait de consignation. II a gardg son argent entre ses mains 
jusqu'au 7 f&vrier, jour ou il Ta consigne en Cour avec son plai- 
doyer, et cette consignation est du meme niontant que celui 
off'ert le 6 decembre. Or, ce n'est pas suffisant. L'int6r6t sur le 
capital n'a pas cess6 de courir le 6 dficembre, parce que le d6fen- 
deur n'a pas consign^ ce jour-la. Ce ne sont pas les offres, c'est 
la consignation qui fait cesser les intfer^ts, et Tart. 1162 du C. C. 
n'a pas fait de changements la-dessus, quoiqu'il soit bien extraor- 
dinairement rfedigfe. 

" Lorsqu'un d6biteur, ofFrant tout ce qu'il doit, et dans le 
lieu ou il doit payer, le cr6ancier refuse de le recevoir, il est 
permis a ce d^biteur de le consigner. Et la consignation laite 
dans les formes lui tiendra lieu de paiement de ce qu'il devait, 
et fera cesser les rentes ou int^r^ts, si la dette subsistant devait 
en produire." — Domat, Lois Civiles, liv. 4, tit. 1, sect. 2, art. 8. 

Et ler Pigeau, p. 436 : — " Les offres ne suffisent pas pour 
lib6rer le d§biteur, lorsque le crfeancier ne les a pas revues ; il 
faut encore que le montant en soit consign^. Jusque-la le d6bi- 
teur a les choses ou les deniers, il pent s'en servir ; il n'est done 
pas naturel qu'il soit d6charg6 des int^rets lorsqu'ils en pro- 
duisent." ' 

Et Rousseau de Lacombe, Eepert. to. Consignation : — " Les 
offres ne suflBsent pas pour faire cesser les intfirets, mais il fau- 
qu'elles soient suivies de consignation." — Vide Code Lahaye, sur 
art. 1257. 

Le defendeur devait done plaider que depuis il avait tou- 
jours et6 pret et dispose k payer la somme due, et prouver qu'il 
r avait gardie entre ses mains pour la demanderesse, (1162 C. C.,) ou 
consigner en mains tierces ou au bureau des Consignations. Car 
nous avons maintenant en Canada cette institution du droit 
Fran^ais, et ancien et nouveau. La sect. 8 du chap. 5, de I'art. 
35 v., (1871 Qufebec,) d6crete que lorsqu'une personne d6sire 
payer une somme d'argent et que son creancier ne veul pas 
I'accepter, elle pent dfeposer cette somme au bureau du Tr6sorier 
de la Province ; et que I'effet de ce d6p6t sera de liberer pour 
I'avenir celui qui aura fait des offres desint6rets sur cette somme, 
si ces offres 6taient suffisantes. 

Le dfefendeur n'a rien fait de tout cela. II n'a ni plaids, ni 
agi, ni consign^ de maniere k arrfiter les intferets le 6 dScembre. 
II n'a consign^ qu'en produisant son plaidoyer. 
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Or, en d6duisant $98.10 et $24.18, le montant du capital et '^"j;*'^* 
des int^rdts ^chus le 7 ftvrier 1873, jour ou il a consigne, serait ^•'o'b«- 
de 1210.49. II n'a consigne que $207. En admettant m^me 
toutes ses pretentions, il n'aurait done pu obtenir le deboutfe de 
Taction, et jugement serait intervenu contre lui pour $210.49, 
avec probablement tons les frais d'une action de cette classe. 
Mais pour les motifs que j'ai enonces, il ne pent invoquer contre 
la demanderesse son paiement de $98.10 fait a Langlais. En 
sorte que le jugement serait pour $300, capital, avec intferet a 10 
par cent du 9 novembre 1872 jusqu'a paiement, moins $24.13 a 
dfeduire sur les dits intgrets. 

La demanderesse ayant touchd le montant depose, $207, 
jugement sera pour $101.10-, avec int6ret k 10 par cent sur $98.10, 
du 21 juillet 1873, et les d^pens de Taction telle que portee. 

Tin mot sur la conduite des Juges de Paix dans cette cause 
de Langlais contre Dumont. lis ont commis uue ill^galite mani- 
feste en 6manant la saisie-arr^t sur Laforge en execution de leur 
jugement, et ils sont les auteurs du present litige. Nos lois 
cependant les mettant a Tabri d'une poursuite criminelle. Eien 
dans la cause devant moi, pent me donner a les soupfonner 
d'avoir agi mallxonndtement, et par des motifs criminels, en 6ma- 
nant cette saisie-arrdt et condamnant Laforge a payer $98.10 a 
Langlais. Et nous pouvons dire avec orgueil de notrc patrie ce 
que le Juge en Chef Abbott en dit de TAngleterre : 

" To punish as a criminal any person, who in the gratuitous 
" exercise of a public trust, may have fallen into error or mistake, 
" belongs only to the despotic ruler of an enslaved people, and is 
" wholly abhorrent from the jurisprudencn of this kingdom." — 
(R. V. Barron, 8 B. & Aid. 434). 

Mais, s'il me serait inutile d'ordonner la transmission de ces 
documents illegaux k la Cour du Banc de la Reine pour 1^ y Aire 
procedfe contre eux, il nc le sera pas, je Tespere du moins, de 
leur rappeler la responsabilite morale qui pese sur eux, d'apres 
lee faits prouvfis devant cette Cour. 

A, Derseinty Proc. de la demanderesse. 

Z. A. Langlais^ Proc. du defendeur. 
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IN THE SUPERIOR COURT. 

Present : Chief Justice Meredith, and Mr. Justice Dorion. 

No. 1059.^ 

A. F. RIVARD, 

Peliiiomr for Habeas Corpus ; 

FRRDIMAND GOULBT, 

D^endanl. 

Judgment rendered Srd November^ 1876. 

Hbld :^That under the cimimftanoeB stated, the penont hronght ap nnder the writ «f Ihleat 
Corpus being of the agei of fomteen and seventeen yean retpeetiTely, the Coart would 
not exert any coercion on them. 

During the month of October last, the petitioner, who was 
a French Protestant student at Montreal, was proceeding to that 
city, and when at Point Levis, two children whom he had in 
charge were induced in some manner to leave him — hence the 
petition for Habeas Corpus. 

On the return of the writ, and the boy Paul Michaud (aged 
fourteen) having been produced, as it required, the Chief Justice, 
with the concurrence of Mr. Justice Dobion, said that they would 
examine the boy as to the circumstances connected with his 
leaving the petitioner, and as to whether at the time the writ 
issued he was under any restraint ; and that, although it did not 
appear to be usual in England, the Judges would like the counsel 
to be present whilst the boy was being questioned. 

The boy, in answer to questions put to him by both the 
Judges, said in effect, that his father and mother had had several 
disputes about his leaving home with the petitioner ; his mother 
wishing it, the father being opposed to it That in the absence 
of his father, without his consent and against his wishes, they 
(the boy and his sister) were by their mother put in the care of 
the petitioner, and left home. That he (the lad) regretted what 
he had done, and, at the Point Levis station, was seen crying by 
the defendant, who asked the cause. That he told the defendant 
he was being taken from home and did not wish to go farther, 
and that he would be glad to work for any one who would give 
him a situation. The defendant then said, that until he could 
do better for himself he might remain with him, the defendant ; 
and that from that time he (the boy) had of his own accord 
resided with the defendant. 
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After the examination, the Judges said they were satisfied that 
the lad of his own accord left the petitioner and was not then, and 
had not been, under any improper restraint ; and that considering 
the circumstances of the case, and the age and intelligence of the 
lad, who had answered the questions put to him with clearness, 
firmness and every appearance of truth, they deemed it their 
duty to allow him to choose whether he would return to the pe- 
titioner or stay with the defendant ; and, in support of the course 
so taken, the Chief Justice referred to the following authorities, 
to which the attention of the counsel had been drawn when the 
writ was granted. King vs. Greenhiil, 4th Ad. & El., p. 624, in 
which Lord Denman said '' when an infant is brought before the 
Court by Habeas Corpus, if he be of an age to exercise a choice, 
the Court leaves him to elect where he will go." Judge Littlk- 
DALE in the same case observed — *' The practice in such cases is, 
that if the children be of proper age, the Court gives them their 
election as to the custody in which they will be ; if not, the Court 
takes care that they are delivered into proper custody." Also 
Hurd on Habeas Corpus, ed. of 1868, pp. 632 to 536, where several 
English and American cases are given, in which children (younger 
than Paul Michaud) when brought up under the writ of Habeas 
Corpus were consulted as to their wishes with whom they would 
reside. The Chief Justice also referred to three more recent 
cases, which he said he had not yet seen in the regular reports. 
The first being a case referred to in the Montreal Herald 
(Jan. 1870) in the following words — " An important decision 
was given in the Common Law Chambers yesterday by Chief Ju- 
tice Hagoartt on the application of a party named Beunnie, for 
the custody of his daughter, aged 14, residing with her aunt — 
cruelty and ill-treatment by the aunt were alleged. Judgment 
was given that the girl could choose for herself, and she prefer- 
red to remain with her aunt." The second being tho case ex- 
parte Mussen, reported in the Times, Oct. 24, 1872, in which Mr. 
Justice QuAiN observed " that the daughters, 12 and 14 years old, 
were of an age that they might be consulted in the matter." The 
third being a case in the Court of Queen's Bench, in England, 
respecting the custody of an illegitimate child — Times June 4th 
1874 — in which Lord Chief Justice Cockburn (as high an au- 
thority as can be cited) observed, "That the child (12 years of 
age) was of an age to exercise a choice " ; and then gave the 
reason upon which all the above decisions turn, namely, '' that 
' the Court would not, on a writ of, Habeas Corpus — the object of 
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**^ which has only the protection of personal liberty — exert any coer- 
^^^^•*" cion on the child." 

In answer to the question put by the Judges to young Mi- 
chaud, as to whether he wished to return to the petitioner or to 
remain with the defendant, the boy unhesitatingly said that he 
wished to remain with the defendant. 

The Judges then said that he might do so, the Chief Justice 
observing that although, to use the words of the Chief Justice of 
England, they could not " exert any coercion on the child " for 
the purpose of placing him in the cutody of the petitioner, yet 
there was no reason to suppose that the petitioner did not think 
himself perfectly justifiable in the course he had taken with res- 
pect to the boy 

The case of Delvina Michaud (aged 17), in which the writ 
was returned the following day, was exactly the same as that of 
her brother Paul tdichaud, excepting that after the examination 
and the declaration by the girl that she did not wish to return to 
the petitioner, the case, at the request of the counsel for the peti- 
tioner, was continued until the following Monday, to give them 
time to consider whether further proceedings would be taken or 
not ; and on the day fixed they informed the Judges that they 
did not intend to take further proceedings. 

Upon which the Chief Justice observed, that it did not seem 
to him that further proceedings could be of any use — ^because, 
whatever might be thought of the case, if the mother were the 
only living parent, and if the petitioner could shew by legal em- 
dence that she had entrusted the children to him, it was plain, 
from the statement of the two children, that if the authority of 
the mother could be produced on one side, it would be met by 
the superior authority of the father on the other. 
W. Cook, Attorney for Petitioner. 
/. Dunbar, Q. C, Counsel. 
/. CfFarrell, Attorney for Defendant. 
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COUR SUPfiRIBURE. 

KAMODRASKA, 29 JANVIER, 1876. 

Present : — ^Tasghereau, H. E., J. 

CHURCH, Procureur-G*n6ral Pro Regina, 

Requiranl. 
vs. 

CARON, ^'qualitd ; 

et 

BLAKE, Procureur-G^n^ral Pro Regina^ 

Iniervenant. 

JcGft :— 1 o — Qq^^ d^ijg ]0 Qi^, o{i ii^ Coiironn« demande r«DToi wx poes^saion d'une fuooeision 
en d^sh^renoe en Tertn de Tarticle 637 da Code Ciyil, elle doit donner avifl de cette 
demande dans lei jonrnanx^ et qn'i d^fant de ce faire sa demande sera d^bout^e. 
2 ** —Que les sneeessions en d^sb^rence appartiennent, d'aprds TAote de I'Am^rique Bri- 
tanniqae du Nord de 1867, an OouTernement F6d€ral etnon auz QouTernements 
Loeanx. 

En 1874, Edouard Fraser, Avocat, de la Rivifere du Loup, 
d6cede ab intestat sans laisser d'h6Titier6 legitimes ni de conjoint. 
Les crSanciers font nommer un curateur k sa succession. Le 
curateur fait iaire un inventaire. Quelque temps apres, le Pro- 
cureur-Q6neral de la Province de Qufebec s'adresse a la Cour 
Superieure de Eamouraska i>our obtenir, aunom de la Couronne 
mais au profit de la Province, Tenvoi en i>os8es8ion de la succes- 
sion, et cela sans avoir donn6 aucun avis de sa demande autre- 
ment qu'au curateur a la succession vacante. La Cour, par un 
jugement coniirme en r6vision, rejette la demande sur le principe 
qu'avis en aurait du ^tre donn6 par la voie des journaux. 

Le Procureur-G-6n6ral donne un avis dans les journaux a 
I'effet qu'il fera une nouvelle demande. 

Le Ministre de la Justice produit alors une intervention par 
laquelle il reclame la succession pour le G-ouvernement F6d6ral. 

Le Procureur-Genferal conteste I'intervention en droit, disant 
que les successions vacantes appartiennent aux Q-ouvernments 
Locaux. 

F. Langelier^ I>our le Ministre de la Justice : 

Le Code Civil, articles 636 et 637, donnant la succession 
^ la Couronne, il s'agit de savoir qui la repr^sente sous notre 
constitution. Or, c'est certainement le Gouverneur-G6n6ral, et, 
partant, c'est au Gouvemement k la tete duquel est cet officier 
imperial, qu'il appartient de r6clamer cette prerogative de la 
Couronne. 

23 
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L'Acte de rAm6rique Britannique du Nord delegue anx 
gouvernements qu'il 6tablit presque toutes les prerogatives de la 
Couronne relatives an Canada, notamment la prerogative de pro- 
filer des escheats provenant de deshgrence ou de condamnation. 

Maintenant, tonte Tantoritfi legislative ou executive dele- 
gare par cet acte, Test au profit de la Puissance, a Texception de 
ce qui est donne aux province par un texte formel et pr6cis. A 
Tinverse de ce qui existe aux Etats-Unis, c'est, ckez nous, le 
pouvoir Imperial central qui est depositaire de Tautorit^ legisla- 
tive du Parlement et des prerogatives de la Couronne, en autant 
que cette autorite et ces prerogatives sont del6guees par la 
constitution. La Couronne ne forme pas directement partie des 
executifs locaux, ni des legislatures locales ; elle n'y est pas direc- 
tement representee. Car les lieutenants gouvemeurs en general 
ne sont pas des representants de sa Majeste, et ils n'ont pas droit 
d'agir en son nom en dehors des cas ou le pouvoir leur en est ex- 
pressement confere.-Acte de TA. B. du N., sect. 9, 17, 69, 71. 

Une autre raison qui doit faire attribuer les successions 
vacantes k la Puissance c'est celle-ci : la Couronne abandonne le 
revenu des escheats qtd lui appartient par sa prerogative, en 
ecbange de la liste civile qui lui est votee. On doit done pre- 
sumer que ce revenu doit aller tomber dans la caisse ou est prise 
la somme qui constitue la liste civile. En Canada cette caisse 
est le fonds consolide de la Puissance ; car c'est sur ce fonds qu'est 
paye le salaire du Q^ouverneur-Q-eneral, et ce salaire est ce qui 
constitue proprement la liste civile. 

Colston, i)our le Procureur-General de la Province de 
Quebec : 

Les escheats appartiennent aux provinces. Ils leur appar- 
tenaient certainement avant la confederation. Or, par la confede- 
ration les provinces n'ont perdu, des droits qu'elles avaient an- 
paravant, que ceux qui ont ete transferes a la Puissance, et le 
droit aux escheats n'est pas de ce nombre. 

De plus, d'apres I'Acte de TAmerique Britannique du Nord, 
toutes les terres qui, avant la confederation, appartenaient aux 
provinces, continuent de leur appartenir, sect. 109 et 117. Done, 
les provinces ont la seigneurie du sol. Or, le droit d'escheat 
appartient k la Couronne comme un des incidents de son droit 
de seigneurie sur le sol. 

Toujours par le ^meme acte, la propriete et les droits civils 
sont du ressort des provinces. Or, il s'agit ici d'une de ces matieres. 
La legislature locale pourrait regler les successions de manicre a 
enlever cette espece de succession a la Couronne. C'est done 
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line preuve que ces successions appartienueut k la provmce ; car 
il serait absurde que la 16giBlature put disposer d'une chose qui 
u'appartient pas a la province. 

Enfin, la province paie aussiune liste civile, puisque c'est elle 
qui paie les salaires de tons les employes du service civil pour 
les fins provinciales. Ceci r^pond a Targument que les succes- 
sions vacantes doivent tomber dans la caisse qui paie la liste 
ci\ile destinSe a remplacer les revenus ordinaires de la Cou- 
ronne. 

Per curiam : — Les droits de d6sh6rence ou de bditardise et 
les revenus en provenant appartiennent-ils, sous notre constitu- 
tion, au gouvemement federal ou aux gouvemements proWn- 
ciaox? 

Telle est la question soumise dans la presente instance. 

II est 6vident que le jugement que j'ai a prononcer sur la 
matiere n'est a-peu-pros qu'une affaire de forme, et que la solu 
tion definitive de la question, de maniere a faire autorite dans 
toute la Puissance, devra venir de la Gour Sup6rieure ou du 
Conseil Prive. Cependant, je dois traiter la cause et la juger 
comme tout litige mu devant moi. 

Si j'ai a regretter que les deux gouvemements litigants 
n'aient pas cru pouvoir s'exempter de suivre les degrgs ordi- 
naires de juridiction et venir devant une Cour de premiere ins- 
tance, je n'ai certes pas k me plaindre du labeur que la cause 
m'a demande. Trois pages d'^criture composent le dossier, et la 
solution de la question m'a semblee facile. 

Lorsque le dSfunt ne laisse aucuns parents au degre sue- 
cessible, les biens de sa succession appartiennent a son conjoint 
snrvivant. A d^faut de conjoint survivant, la succession est 
acquise au souverain. The succession falls to the Crown, dit la ver- 
sion Anglaise. 

Tel est notre droit, contenu dans les articles 636 et 687 du 
Code Civil. 

C'^tait la la loi de Tancienne France sur la matiere. C'est 
la aussi la loi en Angleterre, ou, de meme, escheats propter defec- 
tum sanguinis appartiennent a la Gouronne. 

II me serait done inutile de rechercher si cette partie du 
droit public Anglais sur les droits de la Gouronne nous a 6te im- 
posee parlaconquete. (Contra, Attornet/'General v. Black, Stuart's 
Reports p. 824, quant aux prerogatives mineures.) 

II serait de m^me superflu de rfeferer au droit ffeodal, et de 
parler du lord of the manor ou des seigneurs haut-justiciers, et de 
lenrs titres a ces successions vacantes. 
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Church Pour nous, le lord of the manor, le hant-justicier, c'est le 

Blake. souverain ; et au souverain seul appartiennent ces successions. 

A quel titre ces successions appartiennent-elles an souve- 
rain ? Quels sont les caracteres de ces droits de d§8h6rence, de 
batardise, ^escheats ? 

La reponse me semble facile. Ces droits sont des apanages 
de la Couronne, des attributs de la 80uverainet6, formant partie 
des pr6rogatives du souverain. En Angleterre comme en France, 
ces prerogatives sont des pr6rogativcs mineures, minora regalia. 
Mais pour la question soumise, il n'existe aucune diff6rence entre 
elles et les prerogatives majeures, majora regalia. — Domat, dr. civ- 
des succeesions, liv, 1, tit. 1, sect. XIII. ; Domat, dr. public, liv. 1, 
tit. 6, sect. Ill ; Ferriire, diet. v. rfegales, roy. ; Merlin, R6p. v. 
b&tard; Ancien Denisarl, v. dSsh^rence, rggales; Lebret, de la 
soverainet^, liv. 8, ch 12 ; Bacquet, dr. de b&tardise, p. 120 ; Bac 
quel, dr. de desh^rence, p. 156 ; 1 Blackstone, book 1, ch. 7 and 8 ; 
2 Blackstone, book 2, ch. 15 ; 2 Stephen's Comment, 528, 560 ; Chtd- 
mer's Colonial Opinions, p. 142 ; Chitty, on prerogatives, p. ; 
Wharton, law lexicon v. escheat ; Bacoris Abridg, v. prerogative, 
p. 486, 495, 580 ; Atty.-Gen. Kdhler, 9 Clarke's House of Lords 
cases, 65 1 ; Weymouth v. Nugent, 6 B. & S., 22 ; Bateman in re, 15 
L. R. Eq., 355. 

Je Tai dit : ces droits appartiennent au souverain. Or, 
sous notre constitution, la souverainet6 est a Ottav^a. II n'y a 
que la que Sa Majest6 soit directement representee. II n'y a que 
pour la Puissance que la section 9 de VActe de tAviirique Britan- 
nique du Nord dit : * The Executive Q-overnment and authority 
of and over Canada is hereby declared to continue and be vested 
in the Queen.' Et quand il s'agit du pouvoir Ifegislatif, c'est du 
Parlement Federal seul, nuUement des Legislatures Provinciates, 
que la Reine forme partie. * There shall be one Parliament for 
Canada, consisting of the Queen, an Uppgr House styled the 
Senate and the House of Commons,' dit la section 17 de Facte. 
Voila pour le Parlement F6d6ral. 

Les legislatures provinciales sont-elles composSes de la 
Reine, et d'une on deux chambres ? NuUement. * There shall 
be a legislature for Ontario, consisting of the Lieutenant-Governor 
and of one house ;' section 69 ; * there shall be a legislature for 
Quebec consisting of the Lieutenant-Grovernor and of two 
houses ;' sect. 71. 

Pour le Parlement de la Puissance, La Reine et deux 
Chambres : pour la legislature de Qu6bec, le Lieutenant-Gouver- 
neur et deux Chambres. 
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Les lientenants-gouverneurs, dans chaque province, agis- ^^^Z*'** 
sent quelqnefois pour et au nom de Sa Majeste, dans le cas, ou, ^^•^•* 
par vote (Texception, VActe de PAmirique Britanntque du Nord leur 
en confere le pouvoir. Mais le G-ouverneur-Grfeneral est, seul, 
le reprgsentant direct de Sa Majeste dans et pour toute la 
pnisance, et a lui seul, comme tel, est contere I'exercice des pre- 
rogatives royales, dans les limites fixees par la constitution, (et la 
constitution, pour la Puissance, est en partie 6crite et en partie 
non 6crite), ou resultant de la dependance de TAngleterre, ou 
bien encore etablies par les instructions speciales qu*il plait a Sa 
Majeste de lui donner. II li'y a qu'une souverainete pour toute 
la puissance, et cette souverainete reside chez le pouvoir ex6cutif 
federal. 

Avant la confederation, chacune des provinces etaitrevetue 
de ce caractere de souverainete ; mais, en joignant Tunion fede- 
rale, chacune d'elles a fait au gouvernement central une cession 
complete de cette souverainete, des privileges, prerogatives et 
attributs de cette souverainete, comme des revenus provenants 
de Texercice de ces privileges, prerogatives et attributs. Par 
Facte de VAniirique Britannique du Nord, (1867), il y a eu, par le 
pouvoir central, retrocession en faveur des provinces, de quel- 
ques-uns de ces droits et revenus. Et, dans cette retrocession 
seule, les provinces doivent trouver leurs titres et leurs droits. 
Reg. V. Taylor, 36, U. C. Q. /?. 191. 

Cette souverainete du gouvernement federal est le principe 
fondamental de notre constitution, celuiqui, le plus specialenient, 
la distingue de la constitution des Etats-Unis, ou, on le sait, le 
principe inverse prevaut. La, chacun des Etats de TUnion est 
quasi souverain ; chacun des etats a tous les droits, pouvoirs et 
privileges, qu*il n'a pas expressemeut cedes au gouvernement 
general. Ici le gouvernement general a tous les droits, pouvoirs 
et privileges, toutes attributions de la souverainete, qui, par 
VActe de VAnUrique Britannique du Nord, n'ont pas 6te expresse- 
meut r6serv6s aux gouverments provinciaux. Debates on Confe- 
deration, p. 33, 34, 41, 404. Pour la prerogative du pardon, par 
exemple, cette prerogative, par les resolutions adoptees par le 
parlement Canadien, etait donnee aux lieutenants-gouverneurs 
dans chaque province. Mais, bien sagement, je crois, le parle- 
ment Imperial a voulu laisser cette prerogative au Gouverneur- 
Gr6neral, au pouvoir executif federal. A-t-on, j)our cela, dit dans 
Tacte, * la prerogative du pardon appartiendra au Gouverneur- 
G^neral ? ' Pas du tout, on a raye la clause, qui, exceptionnelle- 
ment, conf6rait ce privilege aux pouvoirs executifs locaux, et, par 
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^^r^ le silence meme du statut sur cette prerogative, elle est, comme 
^^^^' toiites les autres non expressement transferees, demeuree chez le 
pouvoir ex6cutif de la puissance. 

II en est de m6me du droit de desherence, (f escheats. L'acte 
ne Fayant pas sp6cialement reserv6 aux provinces et aux pou- 
voirs locaux, il appartient au gouvernement central. Et si le droit, 
la prerogative, en appartient au pouvoir central, il est patent 
que les revenus en provenants lui appartiennent aussi. Sous 
notre gouvernement constitutionnel, en Angleterre et en Canada, 
le souverain cede a la nation tout son patrimoine hfereditaire 
comme souverain, tons les revenus attaches a la royaute, et, en 
echange, re<?oit de ses sujets laliste civile, voteepar le ParlemenL 
1 et 2 Vict., ch. 2, Imp. Ces revenus sont reunis a ce que Ton 
appelle * le fonds consolide,' et en forment partie. Sur ce fonds, 
le parlement, pour la nation, se [charge de toutes les dSpenses 
publiques, dont le souverain n'est plus aucunement tenu. 
Wharton, law lexicon, v. Queen et Civil List ; 1 Mat/s Constit, 
Hist., p. 186 & seq. ; 1 Todd's Parliam, Gov., p. 167. 

Mais la liste civile, proprement dite, est la somme votee au 
souverain personnellement, pour son usage, celui de la famille 
royale, de la maison royale. Les legislatures locales, strictement 
parlant, ne votent done pas, ne sont pas appelees a voter de liste 
civile, comme I'a dit,- a Taudition, le savant conseil pour Quebec. 
La liste civile, ici, est r6glee et etablie, avec les changements que 
Tacte lui-meme permettait d'y faire, par le ch. 10, sect. 2, des 
statuts refondus du Canada, comme suit : 

" There shall be payable in every year to Her Majesty, her 
heirs and successors, out of the consolidated revenue fund of this 
province, a sum not exceeding ^£47,988 15s. 6d., for def/aying 
the expense of the several services and purposes named in the 
following schedule A " 

Cette cedule A comprend le salaire du Gouverneur-G-en6ral. 
Et de fait, strictement parlant, toute la liste civile, pour nous, 
consiste dans le salaire du Qouverneur-General, payable par le 
gouvernement de la puissance, et mis a la charge du fonds 
consolide federal par la section 102 de TActe de TAmferique 
Britannique du Nord, tel que maintenant fix6 par la section 106 
du dit acte, et notre statut 32-33 Vict., ch. 74. 

Et, en consideration des sommes pay6es pour le salaire du 
Gouverneur-G6n6ral et des autres charges de la li^te civile, crepes 
par Tacte susdit, ch. 10, S. R. C, la sect. 5 de cet acte decrete : 
' During the time for which the sums mentioned in the said 
schedule, are severally payable, the same shall ba accepted and 
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taken by Her Majesty by way of Civil List, instead of a// terri- ^^^ 
tonal and other revenues at the disposal of the crown arising in ^^^^' 

this province ' Et Tacte d6crete que ces revenns formeront 

partie du fonds consolide. 

Or, parmi les revenus royaux ainsi cedSs a la ci-devant 
Province du Canada, se trouvent certainement comprises les 
successions aflferentes a Sa Majeste, en vertu de son droit de 
d^shference ; et ces successions, tomb6es dans le fonds consolide, 
sont devenues a la disposition de la dite ci-devant Province du 
Canada. 

Or, par FActe de FAmirique Britannique du Nord^ tous les 
droits et revenus appartenants, avant TUnion, k la Province du 
Canada, appartiennent maintenant iqm gouvernement f6d6ral, et 
forment partie du fonds consolide de la Puissance, II n'y a qu'une 
exception pour les droits et revenus pr6-existants : et c'est celle 
pour les droits et revenus express^ment r4serv4s par Tacte meme 
aux l§gislatures provinciales. Or, certainement, comme je Tai 
dfeja dit, cette reserve n'est pas faite pour les droits de d6sh6rence, 
ou de b&tardise, escheats, et les revenus en provenants. 

* All duties and revenues over which the respective legisla- 
tures of Canada, Nova Scotia and New Brunswick before nnd rt 
the Union had and have power of appropriation^ except suchporiio ..i 
thereof as are by this act reserved to the respective legislatures of the 
Provinces^ or are raised by them in accordance with the special 
powers conferred on them by this act, shall form our Consolidated 
Revenue Fund, to be appropriated for the public service of 
Canada, in the manner and subject to the charges in this act 
provided.' Sect. 102. 

Pour les Provinces, * such portions of the duties and reve- 
nues over which the respective legislatures of Canada, Nova 
Scotia and New Brunswick had before the Union power of 
appropriation as are by this act reserved to the respective governments 
or legislatures of the Provinces, and all duties and revenues raised 
by them in accordance with the special powers conferred upon 
them by this act, shall in each Province form one Consolidated 
Revenue Fund to be appropriated for the public service of the 
Province: Sect. 126. 

Pour le fonds consolid6 de la Puissance, tous les droits et 
revenus qui ne sont pas express^ment donn6s aux Provinces. 
Pour le fonds consolide des Provinces, rien de ce qui ne leur est 
pas express6ment donn6. 

Edouard Fraser est d6c6d6 ab intestat dans la Province de 
Qufebec, sans laisser d*hoirs ni conjoint survivant. Le Gouveme- 
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chMoh ment de Qu6bec, revendique centre le curateur les biens de 
^^'' cette succession. Le &ouvernement de la Puissance, allggaant 
que cette succession lui retourne, demande la permission d'in- 
tervenir dans Tinstance pour opposer la demande du Grouverne- 
ment de Quebec. Sur cette demande en intervention le Gou- 
vernement de Qu6bec a li§ contestation, et ni6 les pretentions 
du Gouvernement de la Puissance. 

Pour les motifs ci-dessus exprimes, je prononce en faveur 
du &ouvemement de la Puissance. " 

Le jugement est redig6 comme suit : 

" La Cour ayant entendu Notre Souveraine Dame la Beine 
par le Ministre de la Justice, Procureur-General pour la Puis- 
sance du Canada, et par le Procureur-General pour la Province 
de Quebec, sur la demande en intervention produite en cette 
cause pour la Puissance du Canada au nom de Sa Majeste par le 
dit Ministre de la Justice, et sur les plaidoyers produits pour la 
Province de Quebec en reponse a la dite demande en interven- 
tion par le dit Procureur-Gen^ral de la Province de Quebec au 
nom de Sa Majeste, examine la procedure, les pieces du dossier, 
et sur le tout murement delibere : 

" Considerant que par une action rapportable devant la Cour 
Superieure, a Kamouraska, le vingt-deux scptembre mil huit cent 
soixante-et-quinze, le dit Procureur-General de la Province de 
Quebec, au nom de Sa Majeste, a revendique, pour la dite Pro- 
vince, la succession de feu Edouard Fraser, decide ab iniestai a 
la Riviere du Loup, dans le district de Kamouraska, dans la dite 
Province, le deux f&vrier mil huit cent soixante-et-quatorze, sans 
laisser d'hoirs ni conjoint survivant ; 

-' Considerant que le dit Ministre de la Justice, au nom de 
Sa Majeste, a produit dans la dite cause une demande en inter- 
vention, par laquelle il reclame la dite succession pour la Puis- 
sance du Canada, et requiert la permission d'etre admis en I'ins- 
tancc pour opposer la demande susdite faite pour la Province de 
Quebec, sur laquelle demande en intervention le dit Procureur- 
G6n6ral de la Province de Quebec, au nom de Sa Majeste, a joint 
issue, alleguant que, par la loi, la dite succession 6choit a la dite 
Province de Quebec, et non a la Puissance du Canada ; 

" Considerant que le droit de desherence est une des prero- 
gatives de la souverainete, et que les revenus en provenant for- 
ment partie du domaine de la Couronne ; 

" Considerant, qu'en Canada, dans les limites r6sultantes de 
la d6pendance de la mere-patrie, ou fix^es par la consiilulion, la 
uverainet6 repose chez le Pouvoir Executif de la Puissance ; 
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" Gonsiderant que les gouvernements provincianx ne posse- The seminary 
dent d'antres droits et revenus que ceux qui par voio d'exception ^'*'"* 
leur sent, en termes expres, donnas par VAcle de CAniMque Bri- 
iatmique du Nord ; 

" Gonsidgrant que ie dit acte ne leur donne pas le droit de 
d£8h6rence et les revenus en provenants ; que, partant, la dite 
succession du dit feu Edouard Fraser appartient a la Puissance 
du Canada, et non a la Province de Quebec ; 

" Maintient la dite demande en intervention, et permet au 
dit Ministre de la Justice d'intervenir en I'instance, au nom de 
Sa Majesty, tel que demands : le tout sans frais." 

IN THE SUPERIOR COURT, QUEBEC. 

THB 12th of FEBRUARY, 1870. 

Present ; Mbrbdith, Chief Justice. 

No. 1397. 

THB SBMINARY OF QUEBEC, 



vs. 
PIERRE ROGER POITRAS, 



Plainlilfs ; 



Defendant, 

Hkld :«-Thai in order to dostroy tho prosmaption daclarod in article 1629 of the Civil Code, 
it i« not sntteieot for a tenant te shew that he aeted with the care of a prudent admi- 
niftrator, and that the fire which deftroyed the premises leased could not be accounted 
for ; ho mnst shew how tie fire originated, and that it originated without his fault. 

This action was instituted in the Superior Court, at Quebec, 
on the 17th October, 1868, by the Seminary of Quebec against 
P. R. Poitras, esquire, to recover the value of a house, the pro- 
perty of the Seminary, which was destroyed by fire on the 17th 
May 1868, whilst in the occupation of Mr. Poitras as their lessee 
the declaration alleging that the fire was caused by the fault of 
Mr. Poitras and of the persons for whom he was responsible. 

To this action the defendant pleaded that he used and oc- 
cupied the house during all the time of the continuance of the 
lease as a pr^ident administrator, and that the fire which des- 
troyed it was Hot caused by any fault of his nor of any one for 
whom he was responsible. 

The evidence adduced on the part of the plaintiffs merely 
established the lease to the defendant and his occupation of 
the premises, and the fact of the house being destroyed by fire, 
and its value, which is admitted to have been <£400. The 
defendant proved that all the usual care which a prudent 
man is expected to take in order to avoid the danger of fire, was 

24 
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Th%Q^in%ij observed by him and by his servants on the night in question ; 
poitTM. ^j^a^t lY^Q gjQ broke out after all the household had been for some 
time in bed, and after all the jgres had been allowed to go out. 
In fact, all the evidence that in a case of this kind is possible was 
given, to shew that there was no faidt on the part of the occupants 
of the house, and that the fire was the result of an inevitable acci- 
dent. The defendant, at the close of the enqu^ie, applied to be 
admitted to give his own evidence respecting the cause of the fire, 
and this application was reserved for the final hearing and rejected. 

The judgment was as follows : 

" The Court having seen and examined the proceedings, 
evidence and documents of record, and heard the parties by 
their counsel, respectively, as well upon the motion that defen- 
dant be examined upon oath, as finally upon the merits, doth 
order that the defendant take nothing by his said motion ; 

" And farther, seeing that, as the defendant did not deliver up 
the premises leased by him from the plaintiffs (and mentioned in 
the plaintiffs' declaration), as he was bound to do, on the fifteenth 
day of May, and, on the contrary, that the defendant remained in 
possession of the said premises as the tenant of the plaintiffs until 
the seventeenth of the same month, when the dwelling-house, 
forming part of the said premises, and in the occupation of the 
defendant as the tenant of the plaintiffs, w^as destroyed by fire ; 

" And considering that the responsibility of the defendant, 
as the tenant of the said premises, for any injury or loss hap. 
pening thereto, remained unchanged up to and including the 
time when the said dwelling-house was so destroyed by fire ; 
and seeing that by article 1629 of the Civil Code of Lower 
Canada, it is declared, * That when loss by fire occurs in the 

* premises leased, there is a legal presumption in favor of the 
' lessor that it was caused by the fault of the lessee, or by the 

* persons for whom he is responsible, and unless he proves the 
' contrary he is answerable to the lessor for such loss ' ; 

" And considering that the defendant in this cause hath not 
proved that the destruction of the said house by fire was not 
caused by his own fault nor by that of the persons for whom he 
is responsible, doth condemn the defendant to pay to the plain- 
tiffs the sum of four hundred pounds, currency, (being, according 
to the evidence, the value of the said house at the time it was so 
destroyed by fire,) with interest from this day, and costs of suit." 

This judgment was confirmed in appeal. 

Casaulty LangloiSy Angers Sf Colston for Plaintiffs. 

HoUy Irvine Sf Pemberton for Defendant. 
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17th 6BPTBMBBR, 1875. 


Present : W. C. Meredith, C. J. 


No. 1703. 


BLUTBAU. 


vs. 


GAOTHIBR, 



Plaintiff; 

Deftndanl. 
UiLD '.—That a plaa alleging minority, without alleging lesion, is bad. 

Per curiam : — In this case, the defendant, who is now a 
major, some months before his majority, purchased a watch for 
110 ; on account of which he paid $4. He is now sued for the 
balance as remaining due ; and he has pleaded that he was a 
minor at the time of the purchase, without, however, alleging 



Under the Code Napoleon there was much doubt as to 
whether a plea alleging minority without alleging lesion was 
good, although, under our law and under the law of France, 
before the Code, the weight of authority was clearly in favor of 
such a plea. 

Duranton says : '* Le mineur n'est point frappg d'une inca- 
" pacite positive et absolue, seulement son engagement est sujet a 
" rescission s'il en 6prouve quelque lesion. " (1) And in the same 
number the author adds : " De la la regie que le mineur n'est 
' point restitue comme mineur, mais bien comme I6s6. Minor 
" wm restiluitMr tanquam minofy sed tanquam Icesus" (2) 

Toullier, on the other hand, maintains that minors '' sont 
" done, comme ils T^taient par le Droit Somain, capables d'obliger 
" les autres, mais incapables de s'obliger eux^mSmes. Les contrats 
" quails font demeurentimparfaits, etn'obligent que les personnes 
'' qui ont contracte avec eux, sans les obligor euz-memes. " (3) 
And at the following number, the learned Commentator says : 
" C'est au cas du mineur autoris6 comme au cas ou le tuteur a 
" contracte pour le mineur qu'il faut appliquer la maxime Minor 
'' non resiituitur tanquam minor, sed tanquam Itjesus.^* (4) 

I ^ 

(1) Duranton, Traits dea Obligatieni, No. 185. 

(2) See, as supporting the same doctrine, Merlin Rep., 20th vol., p. 176 ; Proadhon, Couis 
di Ihoit Franf ais, tome 2, p. 284 ; Doranton, Coun de Droit Fran^ais, vol. 10, page 205, 
No. 280 et let). 

(3) TouUier, vol. 0, No. 105, p. 105. 

(4) Same yol.. No. 106, p. 107. - — 
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Biuteati Troplong adopts the same view as TouUier, and, at No. 166, 

Gauthier. Xraitc do la Vente, says : " Ainsi done, aujourd'hui comme sous 
" Tancienne jurisprudence, tout acte pass6 par le mineur sans les 
" formalites habilitantes voulues par la loi^est nul, et pour en ob- 
" tenir la nullity il n'est besoin de prouver aucune lesion. L'article 
" 1124 du Code Civil, en declarant le mineur incapable de con- 
'' tracter, enleve 6yidemment tout caractdre de validity a nn^ 
'' convention dans laquelle un mineur parle seul et sans autori- 
"• sation. Et il est clair que, des qu'il y a incapacity, le remedede 
" la lesion est completement inutile." (1) 

Marcad6 contrasts the two systems ; the first that advocated 
by TouUier and Troplong, the second that supported by Dnranton 
and Froudhon, as follows : '' Nous restons done en face de deux 
" systemes seulement, dont Tun declare le mineur restituable 
" comme mineur pour les actes qu'il a faits par lui seul en dehors 
" de sa capacity, et comme Us^ pour ceux qui sont faits par le 
" tuteur on avec le curateur ; tandis que Tautre ne lui accorde 
'' que la restitution pour 16sion dans les premiers, sans ancnne 
'' restitution possible pour les seconds. C'est entre ces deux 
" systemes qu'il nous faut opter. 

'' III-888. S'ii s'agissait d'etablir A priori et sans se preoccu- 
'' per des textes du Code le meilleur regime de protection des 
" mineurs, pent etre n'adopterions nous ni Tun ni Tautre des deux 
" systemes proposes : car le premier nous parait accorder trop 
'" aux mineurs, et le second trop peu. Que s'il s'agissait de choisir 
" celui de ces deux systemes qui parait le plus logique, au point 
** de vue du Code, qui se trouve etre le mieux en harmonie avec 
'' tout Tensemble de ses dispositions, nous n'hesiterions pas a 
" coiiserver le premier, que nous avions suivi jusqu'ici, car le 
'' second accuse dans la loi une incoherence d'id6e8 vraiment 
'' etrauge. Mais il ne s'agit ici de trouver, ni le meilleur systeme 
'' possible absolument, ni meme le plus rationnel de ceux aux- 
" quels on pent plier les tettes de la loi ; il s'agit de rechercher 
" franchement ce qu'a voulu le I6gislateur. Or, il nous parait 
"• certain aujourd'hui que le second systeme est bien celui qu'il a 
" entendu 6tablir ; et nous pensons que si les interpretes 
" s'etaient prfeoccup6s de trouver, non ce que la loi devait faire 
'' mais ce qu'elle a fait, de ne pas transformer (comme on le fait 
'' si souvent) une question de droit en question de legislation, et 
'^ surtout d'examiner, sur notre question, les travauz pr6para- 

(1) Troplong, Vente, toI. 1, No. 166, p. 270. 
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" toires du Code, on ne serait probablement pas tombe, sur un '^'JlJ** 
" point si grave, dans la diversite d'opinions que nous avons O"*^**' 
" signal^e. 

*' 889. La rescission pour lesion n'est ouverte au mineur que 
" pour les actes qu'il a faits seul, et qui devaient etre fails par le 
" tuteur ou avec le eurateur. En d'autres termes, le mineur est 
'' incapable ; mais son incapacite n a pas la mdme nature que 
"•celle de Tinterdit ou de la iemme mariee, et au lieu de per- 
'' mettre Tannulation de Facte par elle-meme, cette incapacity ne 
" lautofise que pour cause de Usion Bon ou mauvais, logique 

* ou non, bien ou mal presente par les textes, tel est le systeme 
'duCode." (1) 

The learned Commissioners who framed our Code, having, 
as appears by their draft, these conflicting authorities under their 
consideration, reported : 

" The article 21 {of the draft, now being our article 1002) 
*' laying down the general rule with respect to the effect of lesion 
" against minors, differs from the article 1305 of the French Code, 
" relating to that subject. The latter article has admitted of a 
" variety of interpretations, under which widely conflicting opi- 

* iiions are maintained by the commentators. It is scarcely ne- 
'* cessary to say that the commissioners have endeavored to avoid 
** the ambiguity of expression which has led to so much discus- 
*' sion, and they believe they have declared in unequivocal terms, 
** the rule which prevails in our law." (2) 

The differences, as to the point under consideration, between 
the articles of the Code Napoleon and the corresponding articles 
of our own Code — are, that the article 1124 of the Code Napoleon, 
in the most general terms, declares : '' Les incapables de con- 
** tractor sont : les mineurs, les interdits^' &c. Whereas our article 
986 provides that : " Those legally incapable of contracting are 
'' minors, in the cases and according to the provisions contained in 
'' this coder Our article thus limits the incapacity of the minor 
to certain cases ; and, therefore, we cannot adopt the line of 
argument used by Troplong, when he says : '^ L'article 1124, en 
" declarant le mineur incapable de contracter, enleve evidem- 
'' ment tout caractere de validite a une convention, dans laquelle 
'* un mineur parle seul, et sans autorisation. " — Troplong, Yente, 
ler vol., p. 270, No. 166. 



(1) Maread^, vol. 4, No. 887, p. 666. 

(2) Ist Beport of the Commiasionan, p. 12. 
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'*^'* The other difference between the Code Napoleon and our 

aaothier. Q^^^ ^ ^^ ^jg p^jj^j^ is— that by the article 1306 of the French 
Code, it is declared : " La simple Ifesion donne lieu a la rescission 
" en faveur du mineur non emancipe centre tontes sortes de con- 
" ventions." — TouUier and Troplong expressly contend that the 
minor non emancip4 here spoken of is, " le minenr l^galement 
" repr6sejit6 ou autoris6." (1) But that contention cannot be 
maintained under our article 1002, declaring that : Simple lesion 
" is a cause of nullity in favor o^ an unemancipated minor against 
" every kind of act when not aided by his tutor^ 

If an unemancipated minor is to plead lesion with respect to 
an act as to which he was not aided by his tutor — that must be 
because such an act is not itself absolutely null — and; if so, it is 
sufficiently plain th^t our Code has adopted the system advocated 
by Duranton, Proudhon and Merlin — and made the maxim minoi- 
non restituitur tanquam minor sed tanquam liBSus, apply to a minor 
when not aided by his tutor ; and, therefore, that a plea alleging 
minority, without alleging lesion, cannot now be declared good. 

It is deserving of remark that our article 1002 is not given 
as new law — although it differs from the law on this subject, as 
laid down by Pothier. But, on the other hand, it seems to be in 
accordance with the opinion of Domat. (2) 

The conclusion at which I arrive, as may be inferred from 
what has been already said, is that the plea in this case is bad, 
and that judgment must go in favor of the plaintiff for debt, 
interest and costs, as prayed. 

Suzor, for Plaintiff. 

Drouin, for Defendant. 



(1) Troplong, Vonte, vol. 1, p. 271 ; Toullier, toI. 6, p. 107. 

(3) Domat, liy. IV., tit VI., sec. 11, par. 1, 3, 4, page 298 ; v. also Qajot's Rep., Tol. ll* 
page 519 ; Merlin's Bep., vol. 20, p. 175. 
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THE SUPEEIOK COURT, 


QUEBEC. 


SBPTEMBBR, 1875. 




Present: Mbrbdith, 


Gh.J 




No. 2287. 






BOURGBT, 
vs. 




Plaintiff ; 


MORIN, 




Defendant. 



Confirmed in Review, SOth November, 1876. 

Held :^Th«t the remadj for aets of trMpuv on real o«Ut« — bj a penon not protandiiig to 
have any right of any kind to the property trespasBed on — is a personal and not a 
real action. 

MsBEDlTH, Ch. J. : — This is a possessory action, and the 
defendant, amongst other things, has pleaded : '' Que le d6fen- 
'*dear n'a jamais pr6tendu exercer aucnne servitude sur le ter- 
" rain du demandeur, ni pretendn que la dite terre fut assujettie 
" a aucune charge en sa faveur." 

It appears that in the year 1869 the municipal autliorii'os iS 
the locality, with certain assistance from the Q-overnment, opened 
a road called the Eoute de Beauharnois, one-half of which,^ for 
some distance, passes in a wood belonging to the plaintiff. The 
timber removed, for the purpose of making this road, was placed 
partly on the side of the road and partly on the land adjoining 
the road, including the wood-land belonging to the plaintiff, and 
was afterwards sold to the defendant's father. 

The defendant, as representing his father, has removed part 
of that timber, and contends he has a right to do so ; whereas, 
the plaintiff contends he has no such right ; and the main object 
of the present action, as I understand the matter, is to prevent 
the defendant from removing the timber in question. 

The declaration alleges that the defendant on several occa- 
sions cut timber on the plaintiff's lands. 

In support of this allegation, plaintiff has attempted to prove 
that the defendant cut two small trees — each of about 8 inches 
in diameter — on the plaintiff's land. The same witness, the 
plaintiff's brother, says that one of the trees, an ash, had been 
thrown down by the wind or by thunder, the other was ipinette 
penchie ; and from what this witness says, I think it quite pro- 
bable it had fallen across the road. He says he cannot form 
even an idea as to the value of those two trees, but that they 
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Bonrget would have produced about a load of timber. As to the wood 
Momi. taken from the road, it appears that the defendant removed 
about 6 loads, worth about 7s. 6d. ; and that there is still 16 
loads of it partly on the road and partly on the plaintiff 's land. 
From what has been said, it is sufficiently plain that the timber 
which has given rise to the present difficulty, is of very little 
value indeed ; and, I may add, that it does not appear the plain- 
tiff* has suffered any damage by reason of the matter complained 
of in his declaration. Still the question remains whether, as a 
matter of strict legal right, the plaintiff could institute a real 
action against the defendant ? In considering that question, it is 
proper to bear in mind, 1st. That the defendant was in no way 
concerned in placing the timber already spoken of on the plain- 
tiff's land ; 2ndly. That the defendant did not lose his right to 
that timber, nor did the plaintiff acquire a right to it, by the 
fact of its having been placed on the land of the plaintiff*, and 
3rdly. That the defendant never pretended to have any real 
right of any kind to the plaintiff's land. Bearing in mind these 
considerations, and the facts of the case generally, it seems to 
me the remedy open to the plaintiff was a personal, and not a 
real action. 

By a personal action, the plaintiff could have prayed that 
the defendant should be ordered to remove the timber within a 
certain time ; and that if he fj*iled to do so, his right, to the tim- 
ber should be declared forfeited, or the plaintiff might have 
prayed to be allowed to remove the wood at the expense of the 
defendant. But I cannot think that the plaintiff had a right to 
institute a real action against the defendant, as he never pre- 
tended to have a real right of any kind to the property of the 
plaintiff. According to my view, the difficulty between the 
parties was in reality as to personal property ; but the plaintiff 
has converted it into a controversy respecting real estate ; and, 
with respect to an exceedingly trivial matter, the plaintiff, ins- 
tead of instituting a personal action in Circuit Court, has ins- 
tituted a real action in the Superior Court. For these reasons, 
I think the present action ought not to be maintained. 

Boss^, for Plaintiff. 

Larue, for Defendant. 
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IN THE SUPERIOR COURT. 

8th NOVEMBER, 1875. 

Freseni : BIsreoith, Gh. J. 

No. 1831. 

THE STADACONA BANK, 

vs. 

KNIGHT el ah 

Hr.i» : — If OB0 of seyaral partners dM, the somvuig partnert may be saed, without ihe repro- 
Motatiyea of the daoeased partner being made parties to the snit 

The allegations eontained in a declaration of partnership doly registered eannotbe 
controrerted by any one who waa a member of the partnenhip, at the time soeh 
declaration was made. 

Meredith, C. J. : — One of the objections submitted in this 
cause, is — that the representatives of the deceased partner have 
not been made parties in this cause. 

It is not necessary in this case to consider whether under 
our law a creditor of a commercial co-partnership can proceed 
against one of the members of the firm without making the others 
parties. In Taylor vs. Macdonald it was held by the Superior 
Court at Montreal : " That a creditor ofaeo-partnershipmay sue 
" any one of the co-partners without having previously brought his 
" action against the co-partnership." The judgment in that case 
was rendered by Mr. Justice Day, whose jugdments are of very 
high authority ; and as to the point under consideration, he 
observed : 

" In France now it appears that a party is not allolved to sue 
" one of several co-partners until he has brought his action 
" against the co-partnership — V. 4, Pardessus, No. 1026 ; but it 
" has been the practice and jurisprudence here ; and we find 
'' nothing against it in the old books, and if the plaintiff cannot 
" do so, it is an exception to the rule of solidarity'' 

The doctrine maintained by the majority of the Court in 
Taylor vs, Macdonald is, it seems to me, in accordance with the 
principles laid down by Troplong, who says : *' Les creanciers 
'' de la soci^t6 ont sur les biens personnels desassociesdes droits 
** egaux a ceux de tons les autres creanciers ; leur action est 
** directe et primaire ; elle ne doit etre ni arretee ni par preala- 
" bles discussions, ni ^cartee par des preferences." And he refers 
to Duvergier, No. 406. (1) 



(1) Sed Tide now 0. S. L. C, cap. 65, sec. 5. Code Ciyil, art. 1899. 

26 
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^***^**^S*^*^ It is true that Mr. Justice Smith dissented from the opinion 
Knight, et «j. ^£ ^Y^Q majority of the.Court in Taylor vs. Macdonald ; and in a 
subsequent case, Cassant vs. Perry, Mr. Justice Monk (in confor- 
mity with a decision in this district) held, " that it is not compe- 
** tent for the payee of a note, signed with the name of a co- 
" partnership, to bring an action against one of the partners 
" alone ; " but, in the same case, it was held, " that the plaintiff 
" will be allowed to amend his declaration by stating that the 
" partnership was dissolved before the bringing of the action."(l) 

The last mentioned ruling is in accordance with both the 
French and English authorities. 

The reason for the rule that it is not competent to a creditor 
of a partnership to sue one of the partners alone is given by 
Pardessus, " qu'il ne pent agir centre eux que lorsqu*il a fait juger 
" la verite et quotite de la dette centre la societe. " But when 
the partnership has been dissolved, it is no longer possible to 
establish the debt as against the partnership. And Collyer, after 
laying down the rule that in an action against a co-partnership 
firm all those who were partners at the time of the contract 
ought to be brought in, states, at p. 427 : " If one of several 
partners die, the action must be against the survivors. " (2) 

In the present case, it is expressly stated in the declaration 
that one of the partners in the firm of Cook & Brothers had died 
before the institution of this action ; and, therefore, even accor- 
ding to the authorities most favorable to the defendant, we cannot 
maintain the contention that the surviving partners cannot be 
sued, unless the representatives of the deceased partner are made 
parties to the suit. 

The last ground urged in the exception a la forme is that the 
said John L. Cook and Q-eorge Cook never did reside at Williams- 
burg, as alleged in the writ and declaration, but that John L. 
Cook always resided and still resides at Toronto, and that George 
Cook always resided and still resides at Barrie. 

The two Cooks, defendants, are now sued in consequence of 
a contract entered into by the firm of Cook and Brothers. In the 
declaration registered by that firm in accordance with the statute, 
which expressly requires the residence of each partner to be given, 
all the three Cooks are described as residing at Williamsburg. 

The statute expressly declares that the allegations contained 
in the declaration registered shall not be controvertible by any 

(1) 7 Juriat, 108. 

(2) CoLlyer, p. 420. 
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one who was really a member of the co-partnership when the^**^**^^5»®*°^ 
declaration was made. The defendant admits he was one of the ^'>»8»»'«*«' 
partners mentioned in the declaration of partnership registered 
as already mentioned ; and I, therefore, think that according to 
the statute, and for all the purposes of the statute, the three 
Oooks must be considered to have had their residences at 
Williamsburg from the time of the making of the said declara- 
tion until, at any rate, the dissolution of the firm by the death 
of the late Jas. W. Cook ; and that, as it is not alleged or proved 
that either of the defendants Cook has changed his residence 
since the dissolution of the said firm, the plaintifi* has a right to 
consider that their residence remains unchanged ; and I am 
further of opinion that the defendants Cook had no right to allege 
or prove that they never resided at Williamsburg, because they 
thereby attempted to controvert the registered declaration of 
their co-partnership, which the law forbids. (1) It may be added 
that where the members of a registered firm are sued exactly as 
they describe themselves, there cannot be any doubt as to their 
identity, and an inaccuracy as to the description of their resi- 
deU'Ce, would not be as important as in ordinary cases. 

Upon the whole, therefore, I think that the exception d la 
forme cannot be maintained. 

Andrews, Caron Sf Andrews, for Plaintiff. 

C. B, Langlois, for Defendants. 



SUPERIOR COURT— SITTING IN RP]VIKW. 

QUEBEC, 3 1st MARCH, 1876. 
Present : Meredith, C. J. ; Stuart, J., and Casault, J. 

BRUNBAU, 

Plainlilf ; 
vs. 

GAGNON, 

Defendant. 

Hrld : — That onder a general plea of payment the defendant cannot prove that he bought a 
note duo by the plainttlf to a third party, and that the plaintiff agreed that the defen- 
dant's debt should be considered settled, by reason of the plaintiff's note so purchased 
by the defendant. 

Stuart, J., dissendens : — The question which presents itself 
in this case seems to me to be : is a plea of payment sustained 



(1) 0. 6. L. C, 0. 05, seo. 3, p. 533. 
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*™f by proof that it was agreed, at any time before action brought, 
oacnoii. ^^j. ^ g^j^ ^^^ j^y ^j^^ defendant to the plaintiff, for any cause 
whatever^ should compensate and pay an 6qual sum due by the 
defendant to the plaintiff? It appears to me that such evidence 
would sustain the plea. In the present case the plaintifi had 
sold and delivered to the defendant a quantity of bark, upon 
which there remained due to th« plaintiff a sum of $100. The 
defendant then set up in compensation a sum of $100, the amount 
of the plaintiff's note to one Dubuc, an insolvent, which had 
vested in the defendant under a purchase by him of Dubuc's 
estate. The plaintiff appears to have taken advice and to have 
consented; after deliberation, that his claim after the defendant 
should be compensated by Dubuc's debt against him. It is this 
agreement that the defendant desires to prove, as establishing 
his plea. I think that he ought to be admitted to the proof. I 
should be of opinion he could not prove the facts themselves in 
order to shew a legal extinguishment of the plaintiff' s claim 
without having specially alleged the facts, but he can prove that 
the plaintiff's himself agreed to the payment of his debt in that 
manner. 

Meredith, 0. J. : — This was an action for $100, balance 
alleged to qe due by the defendant to the plaintiff, for a quantity 
of bark sold and delivered by the latter to the former. » i . . 

The plea, after denying the 'truth of 'the allegation^ Mn the 
declaration, alleges : " Que le dfefendeur ne doit rien an deman- 
" deur ; qu'il Ta bien et duement pay6 pour chaque corde d'e- 
*' corce de pruche qu'il a pu lui livrer, ainsi que le demandeur 
** Ta reconnu en maintes circonstances." 

The manner in which the controversy, from the beginning 
to the end, has been conducted by the parties makes it plain 
beyond doubt that the defendant did at one time owe a balance 
of $100 to the plaintiff, as mentioned in the declaration. The 
defendant's questions to his witnesses assume that such a balance 
was due, but attempt to prove that it was settled by means of a 
note of a like amount which the plaintiff owed to one Dubuc, 
and of which the defendant contends he had become the pur- 
chaser. In addition to this, the witness Dubord positively swears 
that the defendant admitted the existence of the balance claimed 
by the plaintiff. It is true th^t this witness has made a mistake 
as to the quantity of bark sold and delivered by the plaintiff to 
the defendant ; and, therefore, upon any doubtful point, I would 
not feel justified in basing a judgment exclusively on his evid- 
ence ; but, as to the point under consideration, the evidence of 
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Dnbord is fally corroborated, and that, to such an extent, as to 
leave no ropm for doubt in relation to it. I now pass to the defen- 
dant's plea of payment. 

Under that plea, the defendant wanted to prove that the 
plaintiff owed a note of $100 to one Dubuc ; that the defendant 
purchased that note from Dubuc's insolvent estate ; and that it 
was agreed between the plaintitf and the defendant that the 
plaintiff's claim for $100, already spoken of, should be con- 
sidered extinguished by the note which the defendant so ac- 
quired from Dubuc. 

The plaintiff objected to all the evidence oH'ered by the 
defendant to prove the purchase by him of the note from Dubuc's 
estate, and of the alleged settlement between the plaintiff and 
the defendant, on the ground that such evidence was not admis- 
sible under a general plea of payment. 

To me it seems very plain that the learned judge in the 
Court below could not do otherwise than reject the proof offered 
by the defendant, for how could the plaintitf, under a plea that 
the defendant had paid him an account, be held to go into an 
enquiry respecting a promissory note, not in any way alluded to 
in the pleading and due by the plaintiff to a third party, namely, 
to one Dubuc. 

But as my brother Stuart views this case in a different light 
from that in which it is regarded by the majority of the Court, I 
may refer to a few authorities as showing what ought to' be 
itrfderstood by the averment of the defendant that he had paid 
the plaintiff. 

According to Pothier, (Obligations, No. 491), " Le paiement 
** reel est Taccomplissement reel de ce qfi'on est oblige de don- 
" ner ou de faire. Lorsque Tobligation est de donner quelque 
*' chose, le paiement est la donation ot la translation de la pro- 
" prietfe de cette chose." 

The modern French authorities on this subject do not differ 
from Pothier — for instance Larombiere, vol. 3, p. 55, says : " On 
'* dit done d'un oblig6 qu'il paie quand il execute ce qu'il a pro- 
'* mis de faire ; solvere dtcimus eum^ qui fecit (fuodjacere promisitr (1) 

In this case, it is not even pretended that the defendant ful- 
filled his promise by paying the plaintiff the money he owed him. 

It may, however, be said that according to Pothier, (Obliga- 
tions, No. 531) : " Si le creancier a bien voulu recevoir, en paie- 
" ment de ce qui lui- est du, uue autre chose, il n'est pas douteux 

(I) See also Marcad^, vol. 4, No. 661, p. 505; and Dentolombe, vol. 27, No. 20. 
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" que le paiement est valable." That is doubtless true ; but it is 
oagnon. equalljT true that in this case the defendant did not deliver to 
the plaintiff either the money that he owed him, or anything 
else in lieu of it : and if nothing was delivered by the defendant 
to the creditor, then there was no payment, lor, again to quote 
Pothier, — {Ob. 540) : " Le payement d'une chose ne se fait qu'en 
** transf6rant au creancier par la tradition la propriet6 irrevo- 
" cable de cette chose." 

In the present case, as already observed, the defendant did 
not pretend that he had delivered to the plaintiff the money that 
he owed him, or anything else in lieu of it. What, in effect, he 
really wanted to prove —by the admissions of the defendant and 
the other testimony, — was that the plaintiff owed to one Dubuc 
$100, for which he had given a promissory note; that the cre- 
ditor of the plaintiff had become insolvent ; that he, the defendant 
had bought the plaintiff's note from the assignee ; and that plain, 
tiff had agreed that the debt due by the defendant to him, and 
now sued for, should be considered discharged by the debt due 
by the plaintiff, and so acquired by the defendant. But, accord- 
ing to my view, the evidence of these facts was not admissible 
under a plea of payment, either by questions to the plaintiff or 
in any other form ; and it is to be observed that the objection 
urged by the defendant was not merely a technical one. 

If the defendant had delivered to the plaintiff the money 
that he owed him, or if the defendant had delivered to the plain- 
tiff any thing else in lieu of that money, the plaintiff, at any rate, 
would have no reason to fear future litigation ; but if by the 
judgment in this cause it be declared that the debt claimed by 
the plaintiff has been paid, the plaintiff will be without any 
legal evidence that his note to Dubuc has been discharged. It 
is not pretended that that note has been delivered to the plain- 
tiff, or even that the defendant ever had it ; on the contrary, the 
defendant admits he never saw it, nor is it contended that any 
voucher, establishing the discharge of the plaintiff's note, was 
ever given to him ; and, as it is to be presumed, that ithe judg- 
ment in this cause will not go beyond the pleadings, the plaintiff 
could not, by means of the pleadings and judgment in this case, 
if it were against him, show that even as regards the defendant, 
he has ceased to be liable for the last mentioned note. 

The English rules of evidence have been adverted to ; and 
it is undeniable that formerly in England a defendant was 
allowed a very wide range under the plea of payment. But 
whether, at any time, the evidence offered in this case would in 
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England h^ye been deemed admissible under the plea of pay- ^'SJ®** 
ment, I am not prepared to say ; but we do know that in En- <*■«»«>• 
gland, under the general rules as to pleading, published in 1834, 
even in cases of assumpsit and of debt, or of simple contract, 

'all matters of confession and avoidance including those 

'' by discharge, must be specially pleaded." 

Upon the whole, it seems to me, as well upon the reason of 
the thing as according to the authorities, that the learned judge 
was right in excluding the evidence offered by the defendant 
under the plea of payment ; and, therefore, that his judgment, 
which I think meets the justice of the case, ought to be con- 
firmed. 

Casault, J. : — II n'est pas inutile de remarquer que le 
defendeur n*a rien donne au demandeur, et ne lui a effective- 
ment rien livre. Le billet qu'il pretend avoir eteint sa dette au 
demandeur 6tait perdu, et ce qu'il veut opposer ce n'est pas la 
remise au demandeur de ce billet en paiement d'une 6gale 
somme, mais une convention entre eux, par laquelle il renon^ait, 
pour 6teindre sa dette, a tout recours sur le billet, sans le pro- 
duire, mais en donnant des suret^s au demandeur qu'il ne serait 
pas trouble ; et ce qu'il parait avoir voulu prouver au sonlipnt 
d'une allegation pure et simple de paiement, est radmiboioii ou..- 
sequemment faite par le demandeur de cette convention. S'il 
eut remis le billet, il y aurait eu paiement, par I'acceptation 
qu'aurait faite le creancier d'une chose au lieu d'une autre qui 
fetait due. Mais cette convention, si elle a exist6e, tout en 6tei- 
gnant la dette, n*etait certainement pas ce que dans le langage, 
soit legal, soit vulgaire, on entend par paiement. Ce mot, dans 
le Code, veut dire la passation meme de ce qui fait Tobjct de 
I'obligation, et dans son sens populaire ou usuel, celle d'une 
somme d'argent. Si, comme le veut Tarticle 20 du Code de Pro- 
cedure, les inonciations des ptices de la procedure doivent ^Ire 
interprities suivanl le sens des termes dans le langage ordinaire, 
celles dans la defense du d6fendeur, qu'il avail pay4 la dette 
ridamie, et que le demandeur tavait reconnu en maintes circons- 
tanceSf ne pouvaient certainement pas ^tre interpretees comme 
une convention speciale par laquelle, moyennant suret6 ou 
garantie qu'il ne serait pas trouble a I'avenir, le crfeancier con- 
sentait a I'extinction r6ciproque de deux obligations distinctes et 
de nature et d'espece differentes. Si, a son allegation de paie- 
ment, le d6fendeur eut ajoute que la dette reclamee etait eteinte 
et dechargee, et que le demandeur Tavait reconnu, j'aurais et6 
dispose a permettre la preuve de cette convention sp6ciale ; car, 
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tpute vague qu'eut et6 cette allegation, elle eut certainement 
comprise le mode d'extinction de sa dette que le defendeur a 
Toulu prouver, et qui ne Test certainement pas dans sa defense. 

Pacaud^ for Plaintiff. 

Felton, for Defendant. 



SUPERIOR COURT— CHAMBERS. 

1876. 

Present : Hon. "W. C. Meredith, C. J. 

In the matter of OLIVIER COTE, 

AND 

GREENE, 

_ AND 

ROY, 



insolvent t 



Peiilioner, 



Coniesiing. 



tlKLD — Under Insolvent Act of 1875<— that the vouchers upon which the elftim of the peti- 
tioners was foanded had not been regularly prodacod wi& their claim ; and, therefore, 
that they were not entitled to petition as legally proved creditors:— declared also, that, 
under the same Statute, claims must be accompanied and explained by the giving of suffi- 
cient particulars. 

In this matter, at the first meeting of creditors for the elec- 
tion of an Assignee, the majority in number and majority in 
value disagreed as to the assignee to be appointed, and the 
matter was referred, as required by the Insolvent Act, to the 
decision of the Judge. 

Greene and others presented a petition, praying that Mr 
Fulton, who had been voted for by certain creditors, should be 
named assignee ; and the petition so presented was contested by 
Mr. Roy, the interim assignee, who relied on the 2nd section of 
the Statute, by which it is declared, in effect, that no person can 
be held to be a creditor " unless his claim has been proved in 
'* the manner provided by this Act ; " and on section 104, which 
provides that the claims of creditors " must be accompanied by 
** the vouchers on which they are based ; " and on the part ol 
Mr. Roy, it was contended that the claim of the petitioners '* was 
" not accompanied by the vouchers on which it was based;" 
that, therefore, the petitioners could not be held to be creditors, 
and, consequently, that their petition could not be maintained. 

Meredith, C. J.: — The proceedings in this case, viewed 
with reference to our present law% are exceedingly irregular 
and this in a great measure may be accounted for by the recent 
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change in the law on the subject not being fully appreciated or ^^,"* 
perhaps generally known. ^^' 

By the Insolvent Act of 1869, creditors when making their 
claims were not compelled to f pie their vouchers. The result was 
that claims founded on negotiable paper were usually made in 
the most vague and general terms. 

But by the section 104 of the present statute the claims of 
creditors are required ' to be accompanied by the vouchers on 
which they are based.' The Judges regard the change thus made 
an important improvement. It was unreasonable that claims 
should be made in the Bankrupt Court, for any sums however 
large, with less care and formality than are required in a demand 
for a few shillings in the Circuit Court. There was the less reason 
for the manner of proceeding in the Insolvent Court, because, in 
ordinary actions, the parties may be presumed to have some 
knowledge of the claims made against them ; whereas in procee- 
dings in insolvency the claims are intended for the information 
not merely of the bankrupt but of the creditors generally. 

The irregular course allowed with respect to the fyling of 
the vouchers extended itself ; and it became the custom to fyle 
wholly insufficient particulars, in all cases. The object of the 
change in the law already mentioned is to exclude unfounded 
claims and to affi^rd to each creditor the means of forming an 
opinion as to the claims of others, without subjecting himself to 
the costs of contestations. 

The Judges think it would be inconsistent and unjust to 
insist upon the production of vouchers, as required by section 
104, and at the same time not to insist upon the giving of par- 
ticulars as required by the form F, being part of the same section. 

Therefore, while we shall be careful as to the new practice 
to be established, with respect to the filing of vouchers, we shall 
I be equally careful to see that, for the future, claims shall be 
accompanied and explained by proper particulars, which, it may 
jbe observed, can be given without any appreciable trouble. For 
instance, if a claim be founded on a note or bill, it is easy to give 
its date and amount, and the time it has to run, and also the 
names of the parties ; if it be for goods sold, the account in detail 
can easily be furnished ; if for money lent, the dates and amounts 
c^f each loan ought to be given ; and so in other cases. 

The vouchers on which the petitioner's claim is founded 
ivere produced at the meeting, but they were not noted or entered 
n any register, and were not marked as having been fyled, as 
hey ought to have been ; they did not remain of record ; on the 

26 
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^'^"" contrary, ihey were withdrawn almost as soon as they were 
^^- produced, at any rate before the meeting was over, and no leave 
or permission appears to have been given for their withdrawal ; 
they were not returned by the assignee to this Court with the 
other papers, and are not now of record. Under these circums- 
tances, I am of opinion that the vouchers in question were not 
regularly produced, and that the claim cannot be said to have 
been * accompanied by the vouchers,* as the statute requires, and 
consequently that the petitioners cannot be considered to have 
legally voted. 

It is also to be ol)served that the petition is contested. 1 
cannot maintain the petition without seeing that the petitioner is 
a creditor. For this purpose I must see the vouchers, and as the 
vouchers are not in the record, and do not appear to have been 
regularly hied, I must, for the present, reject the petition. 

I have thought it right to make the foregoing observations 
as to the filing of particulars, because a great number of the 
claims in this matter are accompanied by particulars which are 
wholly insufficient. Moreover, I deem it of importance that the 
attention of assignees and of creditors should be drawn to the 
change in the law to which I have adverted, and to the important | 
change in the practice of the Court which it necessitates. 

The formal judgment was entered as follows : 

" Seeing that, although it appears by the affidavits in thii^ 
matter filed, that the petitioners at the meeting of creditors held 
for the appointment of an assignee to the estate of the insolvent 
on the 18th day of December last, produced the vouchers on which 
their claim is founded, yet that the said vouchers were not thou 
and there noted or entered in any register or other book by tho ' 
assignee, nor marked by the assignee as having been filed, and 
were withdrawn by the agent of the said petitioners almost as 
soon as they were produced, and before the said meeting had 
terminated, without, so far as it appears by the record, any per- 
mission having been legally given for the withdrawal of the saiti 
vouchers ; seeing that the said vouchers did not form part o\ 
this record when it was produced in this Court on the lUili 
instant, and that the said vouchers are not now of record ; seoiiiL' 
also that the said petition hath been contested, and that withoiii 
the vouchers on which the claim of the petitioners is founde<l 
being before the Court, the said petition cannot be maintained . 
doth, in consequence, reject the said petition with costs." 

Seivell Sf' Gibsone, for petitioner. 

Gauthier, for contesting party. 
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COUR SUPElllKURK, CilJEBKC. 

LE 31 UKCEMBRE, J875. 

No. 185. 

VLXKTE, 

vs. 
CAZEAU. 

CAZEAU, 



Demandeur , 



Defendewr; 



vs. 
LANGLOISt'/a/., 



Demandeur en Garanlie ; 



Dt'/endeurs en Garanlie. 



Jr<ift : — Quo rhuissier n'ost pas rcsponsiablo envers le gardion qu'il a nomm6, et qui a accepts 
ToIontairemoDt cette charge, des frais de gardo du gnrdicn ; ct Tavoeat n'est pas tonu, 
Bon plas, d'indomnisor rhaissier. 

Action par un gardien sur une Saisie-Revendication contre 
Thuissier exploitant, et demande en garantie par Thuissier contre 
les procureurs du saisissant. 

DoRiON, J. : — Le gardien a ete nomme en la maniere ordi- 
naire, sans engagement special qnant au paiement de ses services, 
soit de la part de Thuissier, soit de la part des avocats. 

II s*agit done de savoir si de plein droit un huissier est 
resi)onsable envers le gardien qu'il a nomme, et qui a accepte 
volontairement cette charge, de ses frais de garde ; et si, en second 
lieu, I'avocat doit indemniser I'huissier. 

Je n'hesite pas a me prononcer dans la negative, dans les 
deux cas. 

L'huissier charge d'executer une saisie doit remettre les efFets 
saisis sous la garde d'une personne solvable. Une fois cela fait 
son devoir est rempli. Cette personne devient un officier de la 
Cour, sujet a ses ordres. EUe seule est responsable de la chose 
saisie. Si elle devient insolvable I'huissier n'a rien a y voir. C'est 
le saisissant seul qui pent agir. En le nommant le gardien I'huis- 
sier n*a done agi que comme mandataire et dans les limites de 
son mandat. En re cas il n'a encouru aucune responsabilit6 
vis-a-vis de ce gardien. 

II n'y a que Pothier qui euseigue que Thuiswier est respon- 
sable envers le gardien, mais la raison qu'il donne est que de son 
temps, en France, la charge de gardien etait obligatoire. Or, cette 
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raison n'existe pas ici ; on n^est gardien qui ne veut. Celui qui 
accepte sans condition est cense suivre la foi du saisissant qui 
seul est responsable en loi des frais de garde. Mais la charge de 
gardien fut-elle obligatoire, que cela ne changerait pas la position 
des parties, car notre Code de Procedure pourvoit expressement 
a la protection du gardien, en ce qu'il pent exiger d'avance les 
avances n^cessaires, et que si on ne les lui foumit pas il est d6- 
charg6. 

Je ne dirai rien des prfec6dents qui ont 6te cites lors de Tar- 
gument. lis ne sont pas identiques avec la presente cause, et 
on y a fait des raisonnements qui ne s'y appliqueraient pas. 

L'action principale tombant, Taction en garantie, pour les 
memes raisons, doit avoir le meme sort. 

Je ne dis pas que Tliuissier n'a pas d'action contro ravocat 
qui Temploie, pour ses Emoluments et d6bours§8 personnels. 
Cela pent d^pendre des circonstances. Mais 11 n'a pas d'action 
pour des frais de garde, qui ne font pas partie de ses d6bourses 
n^cessaires. 

M, Chouinard, Procureur du Demandeur. 

Andrews, Caron Sf Andrews, Procureurs du Defendeur. 

Langlois, Angers 8f Colston^ Procs. des D6fendeurs en G-arantie. 



SUPERIOE COURT, QUEBEC. 

NOVEMBER, 1875. 

Coram Mkredith, G. J. 

No. 1683. 

JAMES CONNOLLY, 

Plainiiff ; 
vs. 

JOHN B. BRANNEN, 

Dffendanl 

Hbld :^That the words eatM« o/aetton mean the whole cause of action ; that is, '* CTerytbiBg 
that is requisite to shew the action to be maintainable." 

Meredith, 0. J. : — This case comes before the Court on a 
declinatory exception. 

The plaintiff is a merchant, carrying on business at the city 
of Quebec. The defendant is a lumber merchant, resident iu 
the province of Ontario and represents the firm of J. Brj^nnen 
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and Brother, who formerly carried on business as lumber met- ^°^°?"'^ 
chants in the last mentioned province. Br»nnen. 

It appears by the declaration and proof that the firm of J. 
Brannen and Brother, being . desirous of obtaining advances to 
carry on their lumber business, entered into an agreement with 
the plaintiff at Quebec, by which the plaintiif agreed to accept 
the drafts of Brannen & Brother, to the extent of $21,000, pro- 
vided they got the Union or Quebec Bank to negotiate them on 
the usual and customary terms. Brannen & Brother agreed to 
transfer a certain timber limit on the river Keepawa, (outside 
the limits of the district of Quebec), to the plaintiff, as collateral 
security ; and also agreed that the timber to be made on the said 
limit should be marked B. B. C. and delivered as made to the 
plaintiff; and it was further agreed that the timber to be so 
made by the firm of Brannen & Brother should be forwarded to 
Quebec and placed in the boom of the said James Connolly^ 

It is admitted by the defendant, who now represents the 
said firm of Brannen & Brother, that the agreement just alluded 
to was entered into at Quebec ; that the consent of the Union 
Bank to negociate the plaintiff's acceptances under the said 
agreement was given at Quebec; also, that the plaintift^'s ac- 
ceptances were given and paid at Quebec, and that the timber 
manufactured under the said agreement was brought to Quebec 
and sold there. 

On the part of the plaintifi', it is admitted that the proceeds 
of the plaintiff's acceptances were paid to the defendant at Ot- 
tawa by the branch of the Union Bank there, and that almost 
the whole of the proceeds of the said acceptances were expended 
by the defendant outside of the district of Quebec, in manufac. 
taring the said timber and in conveying it to market. 

The contention on the part of the defendant is, that under 
these circumstances, " the whole cause of action did not arise in 
" the province of Quebec, much less in the district of Quebec.'* 
The most conflicting opinions have been entertained in En- 
gland as to the meaning of the words " cause of action " — the 
Court of Queen's Bench holding that those words mean " the 
whole cause of action" — the Court of Common Pleas, on the con- 
trary, holding that they mean " a substantial part of the cause 
of action." (1) In this country a number of concurrent decisions, 



(I) The cases on this subject are collected in an article in the Law Times, headed 
*' Cause of Action," and reproduced in the Canada Law Journal, vol. 11, p. 18. 
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conjoiiy jjg ^^g]j ^f ij^g Superior Court as of the Court of Appeals, have 
Brannen. established that the words cause of action mean the whole cause 
of action, (1) that is, " every thing that is requisite to shew the 
" action to be maintainable." (2) Applying the rule so established 
to the i)resent case, it appears to me that as the agreement for 
' the advance of the acceptances, and also the agreement for the 
discount of the acceptances, were entered into at Quebec, and 
as the plaintiff granted and paid the acceptances there, that the 
whole cause of action in favour of the plaintiff accrued at Quebec. 
It is true that the defendant received the proceeds of the accept- 
ances outside of the district of Quebec ; but that was a matter 
between him and the Bank discounting the acceptances. It is 
also true that the proceeds of the acceptances were expended, 
and the timber manufactured, marked and delivered outside of 
the limits of this district ; but these circumstances, how^ever 
important they may be in other respects, are, I think, immaterial 
as to the issue now to be decided. If the defendant had never 
drawn one penny of the proceeds of the acceptances, nor manu- 
factured one foot of timber under the agreement, he would not 
be the less liable to pay the plaintiff the amount of his accept- 
ances, discounted by the defendant, and paid by the i^laintiff. 
All the plaintiff had to allege, *' to show the action to be main- 
tainable," was the making of the two agreements at Quebec, and 
the granting and paying of the acceptances there. I am, there- 
fore, of ojnnion that the declinatory exception cannot be main- 
tained. 

Andrews^ Caron 8f Andrews, for Plaintiff. 
O'Farreilj for Defendant. 



(I) Queboc Law Rep., vol. 1, p. 61. 

i2) Borthwick tb. Walton, 15 C. B., 511, by Judgo Maulo. 
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SUPEEIOE COUET, QUEBEC. 

THE tOTH APRIL, 1876. 

No. 158. 

GEORGE VfiZINA, 

Plaintiff : 
vs. 

THE NEW YORK LIFE INSURANCE CO.. 

Defendants. 

Where a Life Insnraneo Company, having its Home Office in New York, its principal office for 
the Province of Quebec in Montreal, and a local office in Quebec, had, upon application 
made in Quebec, isaned a Policy to a person residing is that city, and being sued for 
the amount of such Policy, was required, by process served at the Montreal office, to 
appear and plead before the Superior Court at Quebec, and declined the jurisdiction. 

Held :~That it was incumbent on the plaintiff to show that the Policy had been executed 

in the District of Quebec ; that the proof adduced was insufficient for that purpose ; 

that, on the contrary, there was reason to presume that the Policy had been made and 

executed at the Home Office at New York ; and the declinatory exception was,'in conse- 

^ quence, maintained. 

Meredith, C. J. : — The parties have been heard upon a 
declinatory exception. 

The action is upon a Life Policy, granted by the defendan! ^ 
who have their home or principal office in the city of New York ; 
their principal office for this province, at Montreal ; and, in 
addition to these offices, they have a local office at Quebec. The 
defendants, who have been served with process at their office in 
Montreal, requiring them to appear in Quebec, have filed a 
declinatory exception, alleging — that the Court of the domicile 
of the defendants in the province of Quebec is. the Superior 
Court sitting in and for the district of Montreal ; that the demand 
was served in Montreal ; and that the right of action did not 
originate in the district of Quebec, but in the city of New York. 

The parties have gone to evidence on the declinatory excep- 
tion, and it appears that the application for the insurance now 
sought to be enforced was made at the local office at Quebec ; 
that the premiums were paid there ; that the ai>plication for 
insurance was transmitted to the head office at Montreal ; and 
that, after the execution of the policy, it was delivered to the 
applicant at Quebec. 

The policy, upon Avhich the action is based, does not, on its 
face, expressly say where it w^as executed ; but there is no reason 
whatever to suppose that it w as executed at Quebec. The proof 
establishes that the application for insurance w^as forwarded from 
Quebec to the head office at Montreal ; and the policy begins by 
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v*rina setting forth that it was made ** in consideration of the statements 
N.Y.in8.co. u .^^^ representations submitted to its officers at the Home Office 
" in the city of New York." The policy is signed by the president 
and actuary of the Company ; and I observe that the 6th con- 
dition and agreement contained in the policy is in these words : 
" Inasmuch as only the officers of the Home Office of the 
" Company, in the city of New York, have authority to determine 
" whether or not a policy shall issue on any application, and as 
** they act on the written statements and representations herein 
** above referred to, it is expressly understood and agreed that 
" no statements, representations, or information made or given to 
" the person soliciting or taking the application for this policy, 
" shall be binding on the Company, or in any manner afifect its 
" rights, unless such statements, representations, or information 
" be reduced to writing, and presented to the officers of the 
** Company at the Home Office in the application referred to." 

Upon the facts above stated, it appears to me that the plain- 
tiff's right of action is founded on the policy of insurance which 
he has produced ; that, as the plaintiff has, by process served 
upon the defendants at their principal office in the district of 
Montreal, summoned them to appear and answer in the district 
of Quebec, it was incumbent upon the plaintiff to show that the 
policy was executed in the district of Quebec ; that the proof adduced 
is insufficient for that purpose ; and that, on the contrary, there 
is reason to presume that the policy was made and executed at 
the Home Office in New York, at which place the officers who 
signed the policy are thereby said to be. 

I, therefore, think that the plaintiffs have failed to show that 
their right of action against the defendants, now sought to be 
enforced, originated in this district,' and, consequently, that the 
declinatory exception must be maintained. 

/. Mafouin^ for Plaintiff. 

Uoif, Irvine Sf Peviberton, for Defendants. 
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COUR DU BANC DE LA REINE, EN APPEL. 

QUfiBEC, 8 MAH6, 1876. 

Coram A. A. Dorion, Juge ea Chef; Monk, Ramsay, 
Sanborn 6t Tessier, Juges. 

T. BBLIVBAU, 

Appelant ; 

ET 

B. C. P. CHEVREPIL8, 

IrUimi. 

Jcoi :— Qu'il n'y a pas appel ti la Cour da Banc de la Reine d'un ordre doim6 par an 
Jage'en Chi^mbre, Qomme rdgle g^n^rale, «xoept6 dans les cas oil la loi, par una 
disposition sp^ciale^ assimile le Jnge en Chambre ^ la Cour Sap^rieure oomme dans 
le cas de ProhibUion, etc. 

L'appelant B^liveau avait, en sa quality de subroge-tuteur, 
interjet6 appel d'une ordonnance rendue en. Chambre, a Artha- 
bafika, qui permettait la vente de certains biens immobiliers 
appartenant aux mineurs Boy. 

L'intim^ fit de suite motion pour faire renvoyer cet appel, 
snr le principe que l'appelant n'avait pas droit de porter directe- 
ment devant la Cour du Banc de la Reine le jugement rendu en 
pareil cas par un Juge en Chambre. 

L'Intimfe pretendit d'abord qu*il y avait lieu en pareil cas a 
la revision et non a Tappel. 

1 ^ II n'y a pas d'appel. A Tappui de cette prfetention il 
citaTarticle 1115 du Code de Procedure Civile, qui dit : *' II y a 
appel au meme tribunal (a la Cour du Banc de la Reine) de tout 

autre jugement final rendu par la Cour Sup6rieure " Le 

Juge en Chambre ne constituant pas la Cour Superieure, cet 
article n'a pas' trait aux ordonnances rendues par un Juge en 
Chambre. 

2 ® II y a lieu a la revision et non a Tappel. Ceci est dit 
dans Tarticle 1840, C. P. C, qui se lit comme suit: " Toute deci- 
sion du tribunal ou du Juge pent egalement etre soumiee a la 
revision de trois Juges de la Cour Superieure, suivant et con- 
formement aux dispositions contenues dans les articles 494 et 
suirants." Cet article prouve qu'en la taatiSrs qui nous occupe, 
il y a lieu a la revision, mais non a I'appel. Car si cet appel 
existait de droit en principe general, il y aurait par la meme 
lieu de plein droit a la revision en vertu de Tarticle 494 ; or ce 
droit de revision n'existait pas de plein droit, puisque Ton a fait 
Particle 1840 expres pour le donner. Done le droit d'appe^ 
a existe pas non plus. 

27 
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BAiiTeau L'intiin6 pr6tendit auBsi que le jugement du Jnge en 

obeTreflis. chambre doit etre soumis an tribunal avant d'etre port6 en 
appel. 

A la premiere objection, qu'il y avait lieu k la revision et 
non a Tappel, Tappelant repondit que quoique Tarticle 1340 con- 
fer^t un droit de revision de toute decision rendue par un Jug^, 
il n'excluait pas pour cela le droit d'appel, et que conclure que 
cet article excluait le droit d'appel serait lui donner une signifi- 
cation plus grande que ne lui en donnent les mots qui le com- 
posent. 

A la deuxieme objection, que le jugement du Juge doit 6tre 
soumis au tribunal avant d'etre porte en appel, Tappelant r6- 
pondit : " Dans les matieres du genre de celle qui nous occupe, 
le Code reconnait trois autorit^s comp^tentes pour juger en pre- 
miere instance, savoir: le protonotaire — le Juge — ^le tribunal. 
Le protonotaire h la m^me juridiction que le Juge et le tribunal, 
avec cette difference que la juridiction du protonotaire eat sou- 
mise a revision par le Juge. — (Art. 1330, C. P. C.) 

L'article 1261, C. P. C, dlt: " La Cour Sup6rieure et la 

Cour de Circuit et tout Juge de la Cour Sup6rieure soit 

pendant ou hors des termes, ont 6galement juridiction et pen- 
vent prononcer sur toutes matieres ou Tavis du conseil de famille 
est requis, et toute procedure a cet egard doit rester aux ar- 
chives du tribunal ou la demande a 6t6 port6e.'' L'article 1388 
dit : " Toute demande ou procfedure pr6sent6e au Juge doit 
demeurer parmi les archives du tribunal pour en faire partie.'' 

L'appelant pretend done que le Juge a en la matiftre qui 
nous occupe le m6me pouvoir que le tribunal. Si Ton s'adresse 
au Juge, il prononce finalement, de meme que si nous nous 
adressons au tribunal. Le jugement rendu par le Juge en 
Chambre jtie pent etre soumis au tribunal, puisque d'apres Par- 
ticle 1261, le Juge et le tribunal ont 6gale juridiction. 

Per curiam : — La Cour fit remarquer que d'aprds I'ordon- 
nance de 1667 et notre jurisprudence, on appelait de la decision 
du Juge en Chambre a la Cour si^geant en audience. C'est ce 
qui se pratique encore da&s les questions d'enquete. Dans une 
cause de Dufaux vs, RobiUard, d^cid^e en appel k Montreal, il 
s'agissait de la nomination d'un tuteur par un Juge en Chambre 
apres avis de parents, mais la partie I6s6e a port* d'abord la 
cause devant la Cour Superieure, si^geant in banco, et de \k k la 
Cour d' Appel, ou elle a eu gain de cause. C'est ce que I'appe- 
lant aurait du faire en la pr§sente cause. 

Dans \9if cause de OFarrell vs. Brassard cit6e a Targumeiit, 
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le cas est diffigrent II s'agit en cette catuBe d'un bref de prohi- ^^f*"* 
bitioiL Or, en ce cas, le Code donne jnridiction spfeciale au Juge, ^^•^^^ 
et r^rige en tribunal comme dans les actions entre locateurs et 
locataires. Yoici le jugement de la Conr : 

" La Gour, apres avoir entendu les parties par leurs ayocats 
"" respectifs, sur la Bequete de i'lntim^, en date da deux du 
" present mois et avoir delib6r6 ; attendu qu'il appert par le 
'' dossier en cette cause que Tappel a ete interjet6 d'une ordon- 
'' nance rendue par THonorable Juge de la Cour Superieure, a 
** Arthabaska, homologuant une assemblee de parents et ordon- 
'' nant la vente d'immeubles de mineurs, qu'une telle ordonnance 
" n'est pas susceptible d'appel devant cette Cour, et que le dit 
" appelant n'avait aucun droit d'interjeter appel de la dite 
" ordonnance, accorde la dite requete, et en consequence renvoit 
" le dit appel." 

Ernest Pacaud, Procureur de TAppelant. 

Lawrier et Lavergne^ Procureurs de I'lntimg. 



IN THE VICE-ADMIRALTY COURT, QUEBEC: 
19th FBBRUARY, 1875. 
THE •« NORMA," 

Chapman, Master. 
Action of 

JOHN GROW RIUHAROSON ei al., 

Collision — Stiaxib and Sailing Vbsskl — Daxaoks. — A steamer eoming up and a schooner 
golBf down the River 8L Lawrenoe desoried eaeh other's lights when distant about two 
miles ; both Itept on their oonrse until within half a mile of each other, the steamer 
heading W. 8. W , and the schooner N. B., when the former, having the schooner's 
green light a little on her port bow, itarboarded her helm, while going at fall speed, 
thus showing her two eolored lights to the schooner, whose helm was thereupon put 
aport, and the result was a collision and the immediate sinlting of the latter : 

HiLD : — That the steamer was to blame for the collision. 

Son. Andrew Stuart, Depnty Judge : — These are two cases 
of damage brought, respectively, one by the master and surviving 
crew, and the other by the owners of the cargo laden on board 
of the schooner James Seed^ for a collision by which the schooner 
was sunk off Bic, in the Biver St. Lawrence, in the month of 
August last 

The '' James Seed," laden with copper ore, had set sail from 
the Port of Quebec, on the ninth day of August last, in charge of 
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a duly licensed pilot, witli John Thomas, as master, and a crew 
of seven men, bound for Swansea, in Wales. On the eleventh 
day of August, a little after ten o'clock in the evening, the 
schooner was approaching Bic at the rate of four or five knots 
an hour, with a moderate breeze from the south-west, it being a 
starlight night, when the look-out reported a light ahead. The 
pilot immediately went forward and saw the bright and red 
lights of a steamer (which proved afterwards to be the Norma) 
nearly ahead on the schooner's starboad bow, distant two or three 
miles. He ordered the helm aport, and having brought the 
steamer's masthead and red lights a little on his port bow, he 
kept that course from that time forth, until the steamer, having 
approached to a distance within half a mile, suddenly exhibited 
her two colored lights, and was comiDg end on upon the schooner, 
when he put his helm aport and hard-aport, and hailed the 
steamer to port her helm. This she did not do, but immediately 
struck the schooner's port bow with her stem and starboard bow, 
cutting her down four or five feet, and causing her to sink on the 
spot. Five of her crew were drowned, including all those that 
were on deck, except the pilot. The pretension of the Promoters 
is that the schooner kept her course without deviation until the 
steamer, by altering her course so as to come end on the James 
Seed, left her no alternative but to port her helm ; that the 
steamer was at full speed, her engines having stopped only at 
the moment of the collision ; and that the collision was caused 
by the negligence and want of skill of the persons in charge of 
the steamer, in not taking proper measures to keep clear of the 
schooner, and more especially in starboarding instead of porting 
her helm at the last moment, when the danger of collision had 
become imminent by the course she had herself pursued. 

The defence sets up that the Norma, a steamer of six hun- 
dred and fifty tons, was on a voyage from Pictou, in Nora 
Scotia, to Montreal, and that when near Bic, in the River St. 
Lawrence, in charge of a licensed pilot, at about twenty or 
twenty-five minutes past ten o'clock of the night of the eleventh 
of August last, the look-out reported a light ahead on the port 
bow, about two miles off* ; that she was then going about seven 
knots an hour and kept her course ; that about ten minutes after 
first seeing the light the pilot gave the order to starboard, the 
schooner being then distant about half a mile ; and that two or 
three minutes afterwards the collision occurred and the schooner 
sank, three of the crew having been saved by the boat of the 
Norma ; that the Norm^ was heading west-south-west, at the 
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time her helm was put to starboard, and the schooner heading ^"" *"»»* 
north-east ; and that the collision was due to the want of capacity, 
attention and nautical knowledge ef the persons on board of the ' 
James Seed, and to her having ported her helm. 

I do not see any conflict of evidence in this case. There 
was no want of proi)er precaution in either vessel so far as lights 
and look-out are concerned ; each saw the light of the other, 
and distinguished its color, when distant about two miles — both 
kept their course until within half a mile of each other. The 
Court is called upon to say whether the collision that occurred 
was the result of inevitable accident, or is attributable to the 
fault of either, or both, of these vessels. 

Having the advantage of the knowledge and skill in nau- 
tical matters of Commander Ashe and Mr. Gourdeau, Superin- 
tendent of Pilots, as assessors, they, after hearing the argument 
and having considered the case, gave the following answers to 
the questions submitted to them : 

Question 1st. — Whether, after the vessels sighted each other, 
they had time to take the necessary precaution to prevent the 
collision which followed ? 

Answer. — Yes. 

Question 2nd. — Whether the steamer at any time after soc*ini^ 
the schooner's light should have ported her helm, and whether 
she pursued a proper course in putting it to starboard when she 
did? 

An&wer. — The steamer, on seeing the schooner's green light 
a little on her port-bow, should have stopped her engines, to 
ascertain the exact position of the schooner, and then acted ac- 
cordingly. 

Question Srd.-^Whether the schooner was to blame in port- 
ing her helm instead of keeping her course ? 

Answer. — The schooner in porting her helm followed the 
rule of the road, and was not to blame. 

Question 4th. — Whether the schooner by porting foiled the 
manoeuvre of the starboard helm of the steamer, or the steamer 
by starboarding defeated that of the schooner's port helm ? 

Answer. — The steamer seeing that she was nearing the 
schooner so rapidly should have stopped and reversed full speed, 
instead of starboarding her helm, which had the effect of shewing 
her side lights to the schooner and justified the latter in porting 
her helm. 

Question 5th. — Whether the steamer was to blame for not 
having stopped her engines earlier than she did ? 
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TiMffonn.. Answer.— Yes. 

Question 6th. — Whether the collision was inevitable or was 
occasioned by the carelessness, mismanagement or want of pro- 
per skill on the part of both vessels or of either of them and 
which of them? 

Answer. — The collision was occasioned by want of caution 
and experience on the part of the steamer, which could have 
avoided a collision by keeping to the northward or by stopping 
her engines in time, whereas the schooner in porting her helm to 
shew her red light was following the rule of the road ; there- 
fore, we consider the Norma is alone to blame. 

(Signed,) E. D. Ashe, Commander, B.N. 
F. GU)URDSAU, Harbour Master. 

It is beyond doubt that after sighting each other both ves- 
sels continued their course until within about half a mile of each 
other ) and I may add that it appears to me that if neither had 
deviated from her course then, they would have gone clear, 
though they might have passed nearer than it was prudent to 
do ; the responsibility of the collision must therefore rest oh 
that one of the vessels that altered her course at the eleventh 
hour. The pilot and man at the helm of the Norma establish 
that they both saw the James SeedPs green light two miles 
, off, and the mate deposes that when the schooner's green light 
was seen on the Norma the people of the scho%>ner must 
have seen the mast head and red lights of the steamer. This is 
proved to have been so by the pilot of the James Seed. The 
chief officer of the Norma says : '' She (the schooner) would 
continue to see those lights until we starboarded and brought 
her on our starboard bow, when she would lose our red and see 
our green light, and our green light must have remained visible 
from that time till the collision." Charles Dale, the man on the 
the look-out on the Norma, says : '* Directly after the Norma 
began to answer her starboard helm, the James Seed, which 
up to that time had shewn her green light, then shewed her 
red light." Thus the change in the lights which establishes the 
alteration of the course of these two vessels relatively to each 
other, is attributed by the witnesses who were themselves exe- 
cuting the change in the course, and observing its effect, to the 
action of the Normals starboard helm, and serves to relieve 
the persons in charge of the James Seed of any imputation of 
having contributed to thia altered and very dangerous condi- 



VICB-ADMIBALTT OOUM. 2l6 

tion of things ; and this is further corroborated by the pilot of ^ '' 
the Norma, who says: " Depnis le temps que j*ai vu la lumiere 
verte pour la premiere fois j'ai continue la meme course de ' 

ouest sud-ouest pour une grande demie-heure " 

L'apprenti pilote, Couillard, m'a dit en regardant la lumidre : 
' M. Lavoie, on ferait bien mieux de porter un petit brin plxis 
au nord,' et moi je lui r6pondis : ' la lumidre est loin, et il y a 
du temps. Je sais ce que je fais.' " 

It is made certain by the evidence that the schooner, upon 
seeing the lights of the Norma, took her course and pursued 
it without deviation until the steamer, then a short distance off, 
opened up her colored lights and was seen coming end on the 
schooner, when, in pursuance of the rule, she ported her helm. 
It is equally certain from the evidence of the crew of the 
Norma, that the steamer saw the schooner's green light at a 
distance of about two miles, and that she continued her course 
for a fall half hour, so says the pilot, when she starboarded her 
helm and exhibited her colored lights to the schooner. It does 
not appear to have been taken into calculation by the persons 
directing the course of the Norma, that before the red light of 
the steamer was shut out and the green light substituted instead, 
there would be an interval of time when both her colored lights 
would appear to the persons on the schooner and show a condi^ 
tion involving the greatest danger of collision end on, and 
making it a duty on the schooner to port her helm in compliance 
with the rule of the road. These then are all the circumstances 
influencing the relative positions of these two vessels ixnme^ 
diately before the collision (which caused the schooner to sink 
on the spot, and the largest part of her crew to be drowned,) to 
which the law is to be applied. 

The relative duties towards each other of these two vessels 
under the circumstances are to be found in the regulations for 
preventing collisions at sea. 

Art. 15. — If two ships, one of which is a sailing ship and 
the other a steamship, are proceeding in such directions as to 
involve risk of collision, the steamship shall keep out of the way 
of the sailing ship. 

Art, 16. — Every steamship, when approaching another ship 
so as to involve risk of collision, shall slacken her speed, or, if 
necessary, stop and reverse. 

It was held in the case of the Rose, Gilmore — 2 Wm. 
Rob., 1 — ^that the expression " giving way" in the Trinity House 
regulations, means not crossing a vessel's bows, but going unde? 
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Th^vOTma. i^^j stern. The term used in the 15th article, " shall keep out 
• of the way," appears to me to correspond in meaning with 
" giving way." In that case, a steam vessel having three lights, 
and proceeding at the rate of ten knots an hour, came into colli- 
sion with a sailing vessel having no light and proceeding at the 
tate of four knots an hour. On discovering each other, the sail- 
ing vessel^ ported her helm, and the steamship starboarded. 
The steamer was condemned in damages and costs. 

In the case of the James Watt^ CuUon — 2 Wm. Bob., 270 
— a steam vessel discovered a sailing vessel approaching her, 
which, from the direction and state of the wind, she was aware 
must be sailing close-hauled, but from the darkness of the night 
was unable to make out upon what tack. It was held she 
should, in order to comply with the general rule which obliges 
to give way to a sailing vessel, have at once stopped her engines 
until she had ascertained the exact course of the other vessel, 
and should not, by mere surmise, put her helm one way or the 
other* The defence set up on behalf of the steamer that she 
had ported helm was not deemed sufficient. 

The first of these decisions held the steamer answerable for 
the collision for putting her helm astarboard instead of aport. 
The second held the steamer answerable, though she had ported 
her helm, because she had not stopped her engines. Both of 
these decisions militate against the Norma, 

With these decisions and the opinion of the Assessors, in 
which I concur to the full, I should have had no hesitation in 
coming to a conclusion, but I am confirmed in my views by a 
decision in the Privy Council, in the case of the owners of the 
steamship Velasquez against Q-eorge R. Briggs ei al.y owners 
of the Star of Ceylon, 1 P. C. Rep. 494. This last case, in its 
important features, is identical with the present one. The 
steamer Velasquez was sighted by the Star of Ceylon at 
a sufficient distance to have avoided a collision ; the steamer 
took no steps until the vessels were very near each other, when 
she starboarded her helm, and the sailing vessel ported her helm 
to avoid the collision, which notwithstanding took place. It 
was held that the steamer was alone to blame, as it was the 
duty of the steamer to keep out of the way of the sailing 
vessel, provided she could do it either by starboarding or por- 
ting her helm ; and that on the other hand it was the duty of 
the sailing vessel to keep her course, and that she could only 
be excused from deviating from it by shewing that it was neces- 
sary to do BO to avoid immediate danger. The. Norma kept 
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hex coarse, though the danger of this proceeding was apparent '^*>« ^«™» 
to the apprentice pilot, whose suggestion as to the propriety of 
porting her helm before she had got so near, was disregarded 
by the pilot. The Norma, then, as the Velasquez, is chargeable 
with approaching too close, and is answerable for a manoBUvre 
which, threatening a collision end on, imposed it as a duty on 
the schooner to port her helm and leaves the steamer with the 
whole burden of blame for the occurrence. 

I cannot do better than reproduce the words of Lord West- 
BUBY in the case of l^m. Imman vs, F. Keck el aL, 2 P. C. Rep. 
25. " It is undoubtedly true, in cases of collision between a sailing 
ship and a steamer, that, although the sailing ship may be found 
to have been guijty of misconduct, or not to have observed the 
sailing regulations, yet the steamer will be held culpable if it 
appears that it was in her power to have avoided the collision. 
It cannot be too much insisted on that it is the duty of the steamer 
where there is risk of collision, whatever may be the conduct of 
the sailing vessel, to do everything in her power that can be 
done, consistently with her own safety, to avoid the collision." 

To this extent does the law make responsibility weigh upon 
steamers, and, as they are independent of the wind and always 
under command, it seems humane and just it should be so. 

Applying these principles of law to the facts proved in this 
case, as the Norma saw the green light of the James Seed 
two miles off, when the combined speed at which they were 
approaehing was twelve miles an hour, and a period of time of 
ten minutes only was afforded to take the precautions necessary 
to avoid collision, I am of opinion the Norma should then 
have slackened speed, so as to be in a condition to stop or reverse 
her engin.es, if upon the nearer approach of the vessels the safety 
of the sailing vessel required a resort to that expedient. (The 
James Wait,) Instead of this the Norma proceeded at full 
speed down to the moment of collision. I am further of opinion 
that the attempt to cross the bows of the schooner at the last 
moment was unseamanlike and culpably hazardous, as the event 
has demonstrated ; and, lastly, the Norma is answerable, when 
so near the schooner as to involve risk of collision, for having 
starboarded her helm when the rule required her to port. (The 
Base, Q-ilmore; the owners of the Velasquez vs. R. Briggs 
et al.) For these acts of omission and commission the owners of 
the Norma are answerable to the promoters for the catastrophe. 
I decree against the owners of the Norma and order the 

28 
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usual reference in both cases to the Se^strar and Merchants to 
report on the damage. 

Andrews, Caron 8f Andrews, for Promoters. 

Holty Irvine Sf Pemberton, for Respondent. 

David A. Ross, Q. C, Counsel. 



KoTE. — The above jadgment has sinoe been confirmed by the PriTj Counoil. 



COUE SUPfiEIEUEB, QUEBEC. 
No. 1554. 

Prisenl : Andrew Stoakt, J. C. S. 

DUMONTIER, 

Demandeur ; 
vs. 

MONTIZAMBERT, 

Defendeur, 

Juoi :— Qu'nn r^giBtratear n'a droit d'exiger auoun honoraire poor reoheiohM faitee iiir !• 
Cadastre d^pos^ i son bureau en yerta de Part. 2166 du Code Civil ; et que ioate somme 
exig^e par lui pour telles reoherches peut 6tre r6p6t^e oomme pay^e indftment. 

Jugement rendu le 8 mai 1875. 

Le demandeur s'6tait rendu au bureau du d6fendeur, qui est 
le E6gistrateur de la Division d'Enregistrement de Quebec, et 
avait fait lui-m^me sur le Cadastre Officiel du quartier Jacques 
Cartier de la cit6 de Quebec des reoherches relativement k six 
terrains situ^s dans cette locality. Le d6fendeur lui avait fait 
payer vingt-cinq centins pour chacune de ces recherches. 

Le demandeur poursuivit de suite le d^fendeur en r6petition 
de la somme de $1.50 qu'il pretendait avoir pay6e indument. Le 
d6fendeur comparut, 6voqua la cause a la Cour Superieure, et 
plaida par une simple defense en fait. 

A Targument, le demandeur pr6tendit que toute copie du 
Cadastre Officiel d6pos^ au bureau d'un registrateur Test expres- 
sement pour permettre au public d'en prendre connaissance, et 
donner aux int6resses Toccasion de voir s'il ne s'y trouve pas 
quelque erreur dans la designation de leurs terrains ou des 
immeubles sur lesquels ils auraient hypotheque, et procurer a 
ceux qui font des transactions sur les immeubles la possibilite 
de se conformer aux arts. 2168 et suivants du Code Civil relati- 
vement a la designation de ces immeubles. 11 ajouta que le 
B6gistrateur n'etait, k regard du Cadastre, qu'un simple gardien ; 
que les frais de garde 6taient nuls ; que le gouvernement avait 
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fait seal tons les debourses requis pour la confection dn Cadastre, 
et que ces docnments ne coutant rien anx Registrateurs, cenx-ci 
ne pouvaient rien exiger des personnes qui desiraient en prendre 
communication. A Tappui de sa pretention, le demandeur cita 
la sect. 71 du ch. 37 des S. R. B. 0., et sontint que cette section 
statuant qu'une copie du Cadastre restera ouverte a I'inspection 
du public pendant les beures du bureau, sans dire que le Regis- 
trateur pourra rien exiger a ce sujet, telle inspection doit etre 
gratuite. 

Le defendeur repondit qu'il avait droit de charger vingt-cinq 

centins pour toute recherche faite a son bureau, sans exception. 

Stuabt, Juge : — Le defendeur est evidemment dans I'erreur. 

11 n'a droit de rSclamer aucun honoraire pour recherches faites 

sur la copie du Cadastre deposee a son bureau par le Commis- 

saire des Terres de la Couronne, et la sect. 71 du ch. 37 S. R. B. 

C, disant que telle copie restera ouverte a Tinspection du public, 

il est clair que telle inspection est gratuite. ITn officier public 

ne pent exiger d'autres honoraires que ceux qui lui sont octroy6s 

par la loi, et le d6fendeur n'a cite aucun texte qui Tautorise ai 

pr61ever sur ceux qui vont examiner le Cadastre depose a son 

bureau une taxe de vingt-cinq centins par recherche. II doit 

en consequence rembourser an demandeur le montant qu'il lui 

a ainsi fait indument payer. 

Bidard Sf Rouleau^ pour le Demandeur. 
Holt, Irvine Sf lemberipn, pour le D6fendeur. 



CIRCUIT COURT, QUEBEC. 

Nos. 3878 AND 1255. 

CATHERINE DOOLY, 

vs. 
GEORGE RYAR80N, 



Plainii/T; 



Defendant. 



SiLD :— That a draft made payable " three days after Bailing " of a yessel, ie non-negotiable, 
as being dependent upon a contingency, and cannot be transfeired by endorsement. 

That an application for leave to withdraw, made at the moment judgment is being 
proDomnced, will not be granted. 

That the costs to be paid under a judgment ordering the payment by plaintiff of the 
oostfl of a former action, as a precedent condition to proceeding with a new suit, are 
the taxed eotta ; and a guardian's fees, not being by law claimable trom defendant, 
cannot be inclnded in such costs. 

That the provisions of the C. S. C, c. 43, s. 7, and Merchant Shipping Act 1854, sects. 
233 and 234 (now 36 V., c. 129, sees. 80 and 82) respecting advacees to seamen and 
the assignment of their wages, apply only to British or Canadian registered, and not 
to foreign vesiels. 



Dumontier 

v». 

Kontizamber 



K^ 
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Ddoiey The plaintiff, a lodging house keeper at Quebec, sought to 

ByaTwn. recoveT froiu the defendant, a Ship Chandler there, the sum of 
ninety dollars, amount of three bills of $80 each (commonly 
called sailors' advance notes) drawn on defendant by Charles D. 
Matthews, Master of the brig Sally Brown, to the orders of 
James Thompson, Albert Keel and William Shroder, three of 
the seamen of that vessel, endorsed by them, and accepted by 
defendant. The bills or drafts were to the following effect : " $80. 
" Quebec, November 12th, 1872. Three days after the sailing 
" of the Sally Brown from the harbour of Quebec, pay to the 
" order of James Thompson, or bearer, the sum of thirty dollars, 
" and charge the same to account of Charles D. Matthews, Mas- 
" ter. To Geo. Eyarson." The defendant demurred to the ac- 
tion, on the ground that the instruments sued upon were not 
negotiable, being dependent upon a contingency, and could not 
be transferred by endorsement, and that no action could be 
maintained on them by plaintiff. The plaintiff urged that 
" three days after sailing" was no more a contingency than 
** throe days after sight," a condition subject to which many 
valid instruments were drawn, and that in any case the defen- 
dant's acceptance had covered the defect. 

The Court having declared itself adverse to plaintiff's preten- 
sions, and being about to dismiss the action, a motion was made 
for leave to withdraw, on payment of costs, when the follow- 
ing judgment was ordered to be entered up, 9th January 1873 : 

Meredith, C J. : — " Parties heard, the Court doth dismiss 
the present action, with costs ; and it is ordered that the plaintiff 
take nothing by her re^ra.Ti7, judgment having been pronounced 
in open Court before the said discontinuance was filed, no cause 
being shewn which would justify the Court in altering the judg- 
ment that is to be entered as pronounced." 

The plaintiff afterwards obtained a transfer from the sea- 
men, on the back of the instruments, as follow? : " For value 
received, I, the undersigned, James Thompson, now at Quebec, 
mariner, do hereby transfer the sum of thirty dollars, amount of 
the within draft, and all my rights of action therefor, to Cathe- 
rine Dooly, hereof accepting ;" and after signification on defen- 
dant, a new action was instituted, based on such transfer. De- 
fendant first pleaded, by dilatory exception, that the costs of 
the former action, between the same parties and for the same 
object, had not been paid, and the Court, (Tkssier, J., 21st June, 
1878,) having ordered the payment of such costs as a precedent 
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obligation, (C. P., 120, 8. 2,) plaintiff paid and obtained a receipt "^^ 

for the amotint of defendant's taxed bill of costs, and demanded »y«*»- 

a plea to the merits. Upon defendant's further claiming under 

the last mentioned judgment, the payment of certain guardian's 

fees (the first suit having been commenced by saisie-arrSt) which 

he alleged he had been obliged to pay, the following judgment 

was rendered on the 9th July, 1874 : 

Meredith, G. J.: —''Considering that the plaintiff hath proved 
that she hath paid the costs ordered to' be paid by the judgment 
of 21st June, 1878, not including, however, the fees due to the 
guardian who was charged with the safe keeping of the goods 
seised under the writ of saisie arr^t issued in the former cause 
No. 3878, between the same parties, the said fees payable to the 
said guardian not being according to law claimable from the de» 
fendant ; it is, in consequence, ordered that as soon as plaintiff 
shall have paid the costs of the said dilatory exception, she shall 
have a right to call on defendant to plead to the merits in due 
course of law." 

The defendant now pleaded to the merits : " That the con- 
sideration of the instruments was advances made to seamen, and 
the transaction was an attempt to transfer seamen's wages, which 
by law (Merchant Shipping Act 1854, sec. 283) could not be 
assigned. That plaintiff was a lodging-house keeper, and cpuld 
not by law (C. S. C, cap. 48, sec. 7 ; Merchant Shipping Act 1854, 
sec. 334,) recover in any Court a debt, incurred by a seainan, 
exceeding one dollar. That by law (C. S. 0., c. 43, sec. 6,) no 
owner, master, or person in charge of any vessel could advance ^ 

in money to any seaman a sum exceeding four dollars." To this 
the plaintiff replied that the provisions cited only affected British 
or Canadian vessels, and that the brig in question was an Ame- 
rican ; and proof having been made, judgment was rendered as 
follows on the 22nd January, 1875 : 

Tessier, J. : — " Parties ouies, et vu la preuve que le vaisseau 
Sally Brown, indique dans les trois traites du 12 Novembre, 
1872, sign6 par Chas. D. Matthews, capitaine du dit vaisseau, 
6tait un vaisseau stranger et non un vaisseau Anglais ou Canadien; 
vu que le dit vaisseau etait un vaisseau appartenant k la marine 
marchande des Etats-Unis de TAmSrique du Nord ; vu que les 
dites traites pour le recouvrement desquelles la prfesente action 
a fetfc port6e ont et6 duement accept§es par le dfifendeur et 
legalemBut transportfees a la demanderesse. Vu qu'il a 6t6 fetabli 
par la preuve que le dfifendet^r est endettfi enyers la deman- 
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deresse pour le montant des dites traites, la Cour condamne 1# 
defendeur a payer a la demanderesse |90, avec interet et dfepens." 

H. J. Bradley, for Plaintiff. 

Fournier, Hear'n Sf' Larue, for Defendant. 
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gUfiBEG, 6 MM. 1876. 

Coram Dorion, J. 

No. 561. 

O'NEILL r^. FONTAINE. 

ET 

FILION. Tiers'Saisi. 

Juai :— Qu'un defendeur pout oontester une saieie-arr^t sprds jugement, eomme one action, 
aani affldavit. 

Le 28 avril, 1876, les demandeurs firent 6maner contre le 
d6fendeur un bref de saisie-arret apres jugement rapportable le 
29 avril. Le 29 avril, le defendeur comparut par ses procureurs, 
et, le ler mai 1S76, il produisit une procedure qu'il appela " con- 
testation de la saisie-arret emanee en cette cause." II y all6guait, 
que les demandeurs, apres leur jugement, lui avaient accorde un 
delai de six mois, non entrore expire ; qu'on lui avait fait une 
demande de cession sous Tacte de 1875 ; qu'il avait pr6sent6ane 
requite pour la faire tomber, et obtemi d'un juge la permission 
de continuer son commerce, mais a la condition de d^poser dans 
une banque incorporee, sous la surveillance d*un commis asser- 
mente, le produit des ventes, deduction faite des d^penses 
d'administration ; qu'ainsi il ne pouvait, sans violer la loi, payer 
aucun de ses creanciers jubqu'a adjudication finale sur la dite 
demande de cession, qu'avis de ces faits avait et6 dument donne 
aux demandeurs, et qiie le maintien de cette saisie-arret pourrait 
constituer en faveur des demandeurs une preference frauduleuse. 
Les conclusions demandaient le renvoi de la saisie-arr&t avec 
d6pens. 

Le 3 mai, les demandeurs firent motion pour rejeter la dite 
contestation pour les raisons suivantes : 

" 1 ® Because a seizure, in execution of a judgment, cannot 
" be contested by means of any such pleading or document ; 

" 2 ® Because the said document is not sworn to, nor is any 
" affidavit of the truth of the allegations thereof appeuded thereto, 
♦* or fyled therewitl^ ; 
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" 3 ^ Because the execution of a judgment of this Honor- ^^ 
*' able Court canno the stayed or impeded, by means of the fyling '^*^"* 
" of any pleading or paper other than an opposition in due form, 
" accompanied by the requisite affidavit, judge's order and 
" exhibits." 

Les demandeurs citerent le 3e Lower Canada Jurist, Mol- 
son vs. Burroughs and the Bank of Montreal, p. 98. 

Le d^fendeur ref6ra a la note de I'^diteur du 3e L. C. J., p. 
95, et invoqua les arts. 614 et 615, Code Proc6dure Civile. 

La Cour, apres avoir relate les faits : — " Les demandeurs 
" n'ont pu appuyer leurs pretentions que d'une seule d6cision, 
" rendue il y a longtemps, contredite d'ailleurs par une autre 
" rapportfee au 8" L. C. J., p. 95. S'il pouvait y avoir doute avant, 
" il est clair que, depuis le Code de Procedure Civile, un d6fen- 
" deur pent contester une saisie-arret aprfts jugement, comme 
" une action, sans etre tenu de soutenir ses allegu6s par un affi*- 
" davit. C'est aussi la loi et la jurisprudence actuelles de la 
" France. La motion est rejet^e avec depens." 

Andrews^ Caron 8f Andrews^ Procureurs des Demandeurs. 

MacKay Sf Turcotte, Procureur du Defendeur. 



CIRCUIT COURT, QUEBEC. 

2^ND JANUARY, 1875. 

No. 3077. 

LfiGER, et a(„ 

vs. 
LANG el vir. 



Plainm; 



Uefendanls. 



Held:— That the wife •iparie de hiena will be held jointly and leTerally liable with her hofo 
band for tbe price of gooda obtained by her, notwithstanding that the lame were 
charged to the hosband and hta note taken in settlement; auoh goods being neoM- 
saries. 

The defendants, man and wife siparis de biens, are sued 
jointly and severally for $90, price of goods sold. The husband 
admits the debt ; the wife pleads that she never contracted any 
debt towards the plaintiffs, who always recognized her husband 
as their debtor, and had accepted and renewed his promissory 
note in settlement ; that even if she had been indebted to plain* 
tiffs, there was novation of such debt by the plaintiffs' having 
accepted her husband as their debtor, by accepting his note ; 
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^^ that in any case man and wife $(ptvf6s cannot by law (C. S. L. C, 
^^*- c. 87, sec* 55,) be impleaded jointly and severally, nor can she 
render herself, or be, responsible for his debt9- 

Defendants refer to the Civil Code, art. 1301, and cite Shearer 
vs. Compain et ux^ 5 L. C. J., 47, and other cases decided in 
Quebec and Montreal, wh^e the above pretensions were main- 
tained. Plaintiffs rely upon the holdings in Robert vs. Bombert 
el uz., 14 L. 0. J., 37, and St Amand vs. Bourret et al., 13 L. C. 
' R., 238, where man and wife s6paris were held jointly and 
severally liable for necessaries. 

Tessieb, J. : — " Parties ouies, et vu la prenve faite que la 
d^fenderesse Lang, sdpar^e de bien de son 6poux, a achet6 elle- 
m6m,e lea effets r6clam6s dans le compte annex6 a la demande, 
lesqueU items sont utiles pour Tusage de la d^fenderesse et de 
ses enfants^ et qu'elle a ainsi contracts elle^mdme dans cet achat ; 
consid^rant le fait que le man a donne pour le montant du dit 
compte un billet, qui a et6 renouvelle, mais. qui n'a pas 6t6 paye, 
et que le premier billet a et6 remis au dit mari, ayant Taction, 
et le second et dernier billet lui est offert par les demandeurs 
et produit en cette cause pour lui etre remis ; considerant que 
ces billets ne constituent pas une novation de la dette primitive, 
mais ne servent qu'a constater la promesse du mari de payer la 
dette de sa femme, la Cour condamne la dite d6fenderesse en sa 
quality de s6paree de biens de son dit 6poux, et condamne aussi 
le dit d6fendeur, son mari, a payer, conjointement et solidaire- 
ment, aux demandeurs la dite somme de |90, avec int6ret et 
d6pens. 

Gauthier Sf Roy, for Plaintiffs. 

R. J. Bradley, for Defendants. 
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COUE SUPfiMEUBB. 

No. 525. 
Coram V, P. W. Dorion, J. C. S. 

JOEN OTABBBIA 

Deniandeur ; 
vs. 

U. BRASSARD el al., 

Difendmir. 

Ji70i:— l^ Qa'on p«atpar an bref de prohibition arr^ter Pox^oation d*un d^eret do ConMil 

d'an« ■^llbn «i« Ban^air rinep4ti4ant un airocat daat r«zerelo«^ de «a pt^festion, 

si ,le G«iimm1. fk M«fd6 ta jnridiaUpn. 
t^ Qne la Coar a !• droit, en oe oai, de dire si lei aote« reprooh^e i I'ayooat et,poar 

leiqnels il a €\Jk laipenda, lont on ne sont pas attentatoires i la dignity et i 

iOiMftMWdil jr^rresn ; 
3^ Qo)B(raetqd'aTPir i^S^Toloptai^^nMntoomme.ofQsUbleidant iine p«i^iiitaol^,il 

est le prooarejir da plaignant, et I'acte. d'aeoompagner an haissier oharg;^ d'op6- 

rer aA» wrresfotSon, ne sent pas des aetes attentatoires it la dignity et 4 I'honnenr 

duBacfMiQ* 

Per curiam : — Voici en peu de mots les faits qui ont doiiiiJ§ 
lien k l|action en cette cause. 

Le 19 septembre 1874, le demaudeur en cette c^iuse jftit 
assigne k comparaitre devant le Conseil du Barreau de Qufebec 
Ic 2 octobre suivant, pour r^pondre k diverses accusations por-. 
teei^ contr^ lui par le d6fepdeur Brassard. Ces accusations com- 
portaient q^e le dit demandeur s'^tait rendu coupable d'actes 
derogatoires 4 Thonneur et k la discipline du Barreau. 

Le demandeur plaida a la juridiction et nia les accusations 
port^ea contre lui. 

Lepikidoyer i la juridiction fut renvoyfi et les parties pro- 
cederent a la preuye. Enfin, le 29 fevrier 1875, le Conseil du 
Barreau pronon^a son jugement dans les termes suivants : 

" Consid^rant qu'il est. etabli par la preuve produite dans 
" Tinstance que le dit John O'Farrell s'est rendu coupable des 
" offenses suivantes, mentionnees dans Facte d'accusation, k 
" savoir : 

" 1 *^ D'avoir le dit John O'Farrell, le 26iame jour de mai 
*' demie^r, Hk upmrn^ et assennent§ comme constable a St. Etienne 
" de la Malbaip, laquelle charge il accepta volontairement dans 
*• une poivsuite ou lui le dit John O'Farrell, agissait pour, le 
"plaignant en sa quality d'avocat et de procureur, cumulant 
" ainsi dans la meme poursuite les fonctions d'avocat et de con- 
*' stabile, et d^^avoir dans la nuit du 26 an 27 mai aus^i dernier, 
«' accompagn6 d'une douzaine d'hommes, arr^t6 comme con- 

29 



va. 
BrasBard et al. 
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*' stable susdit, en la paroisse de Ste. Agues, un nommS Joseph 
" Guay, cultivateur du dit lieu ; 

" 2 ® D'avoir le dit John O'Farrell, dans la unit du 22 au 23 
'' juin dernier, accompagne Thuissier charg6 d'arreter un nomm^ 
" Alexandre Murray dit Brunoche, cultivateur de Ste. Agn^s, et 
" d'ayoir assists et aid6 a faire la dite arrestation ; 

'' Consid6rant qu'a raison des dites offenses le dit John 
" OTarrell s'est rendu coupable d'infractions a la discipline et 
'' d'actions derogatoires a Thonneur du Barreau, k la dignite et 
" aux devoirs de la profession d'avocat ; 

" En consequence, le conseil suspend le dit John O'Farrell 
" de ses fonctions d'avocat, etc., etc., et le condamne aux frais 
" s'6levant a $400.46." 

Le demandeur se consid6rant I6s6 par ce jugement fit appli- 
cation a Tun des juges de cette Oour pour obtenir un writ de 
prohibition, adress6 au Oonseil et au Syndic du Barreau, ainsi 
qu'a Brassard, leur enjoignant de cesser toutes procedures ultfe- 
rieures sur la plainte du dit Brassard et sur le jugement du Con- 
seil du Barreau. 

Le juge refusa d'accorder un writ de prohibition, se b^sant 
sur le fait qu'il ne pouvait pas faire emaner un pareil writ, a 
moins qu'un defaut de juridiction n^apparaisse a la face m^me 
des proc6dures. 

Cette decision fut port6e en appel par le demandeur. Or, 
le 22 juin dernier, la Cour d' Appel ren versa cette decision et 
ordonna remission d'un writ de prohibition. Le jugement de 
la Cour du Banc de la Reine est motive comme suit : 

" Considering that the judgment of the said Council does 
" not disclose any offence derogatory to the discipline and 
" honour of the Bar, or any act or thing with which the said 
" Council should or could intermeddle." 

Muni de ce jugement, le demandeur obtint un writ de pro- 
hibition, qu'il fit servir aux parties int6ressees avec une requete 
libell6e contenant les raisons au soutien du dit writ. 

Ces raisons etaient tres-nombreuses, et il serait superflu de 
les enumerer toutes. 

On alleguait, entr'autres raisons, des irregularites dans les 
procedures du Conseil, que Ton prfetendait etre tellement graves 
qu'il en r6sultait un defaut de juridiction ; on pretendait aussi 
que la plainte n'eiait pas supportee par une preuve legale, et 
que les actes que Ton avait prouve avoir et6 commis par le de- 
mandeur n'etaient pas de la nature de ceux dont le Conseil peut 
prendre connaissance. 
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Neanmoins, le defendeur, malgre la decision do la Cour ^'^^7^" 
d'Appel, a plaide geiieralement a cette requete libellee et sou- *™'""'* '* "' 
tenu que le dit Conseil avait juridiction sur le demandeur, et que 
TaflTaire qui lui avait ete soumise etait de sa competence. 

Tels etaient les faits de la presente cause lorsqu'elle m'a etc 
soumise. 

Or, il est maintenant de mon devoir de juger cette cause au 
merite. Comme on Ta dit a Targument, il n'y a pas de doute 
que je ne suis pas lie par le jugement de la Cour d'Appel, vu 
que Tordre qui a etc donn§ par ce tribunal etait simplement pr6- 
liminaire a remission du writ. Toutefois, je ne puis pas fermer les 
yeux completement sur les raisons qui ont ete donnees pour 
permettre remission du dit writ. EUes decident entierement la 
cause qui m'est soumise, et, dans le cas meme ou je serais d*opi- 
nion qu'elles sont erron6es — chose que je n'admets pas — ce serait 
de ma part une conduite d'une sagesse plus que douteuse quo 
de donner un jugement diametralement oppose k un arret solen- 
nel rendu par la Cour d'Appel unanimement. 

Mais je m'accorde entierement avec la Cour d'Appel lors- 
qu'elle dit que les faits articules centre le demandeur dans le 
jugement du Conseil ne sont pas des actes d6rogatoires a la dis- 
cipline et a Thonneur du Barreau. Ces actes n'ont pas ete com- 
mis par le demandeur dans Texecution de ses devoirs profes- 
sionnels, et ne sont en eux-memes nuUement contraire a Thon- 
neur. En eflFet, il n'y a rien de d^shonorant pour un citoyen 
d'accepter et d*agir comme constable pour arreter des criminels 
et des delinquants, pas plus qu'il n*y a de deshonneur a aider un 
huissier dans Taccomplissement de son devoir. Non seulement 
les devoirs des constables et des huissiers sont reconnus par la 
loi, mais encore ils sont consid6res comme formant partie du 
rouage nficessaire a Tadministration de la justice et a la protec- 
tion de la soci^te. 

II est Evident que le Conseil du Barreau a exc6d6 sa juridic- 
tion, et le writ de prohibition doit etre maintenu. 

En terminant ses remarques le juge a fait la citation sui- 
vante : Manuel de la Profession cCAvocat^ par Duchaine et Picard, 
page 167 : 

" Faut-il admettre avec un arret de Cour du 8 Janvier 1830, 
que la censure est un veritable pouvoir discretionnaire qui ne 
connait de limites que dans le sens intime de ceux qui Texercent 
et ne trouve de bornes que dans Tautoritfe souveraine des Cours ? 
S'il en etait ainsi, les affaires de families, les pratiques religieuses, 
les opinions et les 6crits politiques pourraient etre recherches 
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^^Jr*" P*' ^® Conseil, et Tavocat serait expose a etre privfe de sa pro- 
BrMMrd<«ai. feggioii, soit poui des ftdts doinestiques indifferents a la eooiet^, 
soit pour des acfes que garantissent nos libertes constitutioii- 
nelles." 

Les memes atitetirs ajontent k la page 168 : 
'^ Si on entend par nonnenr cette qtialit6 qui inspire sans 
cesse des actions nobles, conragenses, loyales, d6si^t6re886e8, 
sans contredit Hionnenr de Thomme est indivisilble : ni le ren^ 
gat politique, ni le pan^phletaire astucieux, lii le tartufe religieux 
ni le faiseur habile, ni le fourbe, ne sont des gens d^honnetlr, 
quels que soient d'ailleurs leurs m^rites, leurs tajents et leur 
science. 

*' Nous croyons quant a nous qu'il n'est pas raisonnable 
d'investir une autorit6 humaine quelconque du droit de remplir 
le r6le de r^formatrice de la vertu et de la grandeur de rkomme." 
J. (yFarrell, Procureur du Demandeur. 
W. C LanguedoCy Procureur des D^fendeurs, 
Hon. O, Jrvine^ C, U., Conseil des Defendeurs. 
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No. 29i. 

Coram Stuart, Casallt, Dor ion, J J. 

EDWARD NI. LD, 

vs, 

LOUIS JULES FERLAND, 

AITD 

THE SAID FERLAND, 

AND 

THE SAID NIELD, 



Defendanl ; 

PeiUioner to qutuh; 

Contesting. 



UthD, bj the Court of Review, reyenbg the Jadgment of the Superior Coart ^--Thtt ctifj^ ^d 
f9jfomd€ndwm, on the gropnd.of fraad and leoretion, may issne at the init of aereditor, 
after an aasignment by debtor in insolyenoy, and the appointment of an a88ig:nee. Bnt 
an attaohment of debtor** effeott en main tiere9 vUl not be nubintalned. 

On the 8rd October 1874, the plaintiff brought suit against 
the defendant for $191.50, amount of a promissory note, and 
commenced proceedings by a saisie arxit and a capias^ the a^- 
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davit aUeging fraud and secretion. The defendant allowed ^^^^ 
jadg|n«it to gp for the amount demanded, but contested the ^^••»*- 
attachment and capias, and petitioned to have them quashed, on 
the ground, amongst others, that on the 29th Septefnber, pre* 
yionsly to the i^suing of the writs, the defendant had made iMi 
assignment in insolvency to an official assignee, who was in 
possession of his estate, and that after such assignment no capias 
or attachment could issue. 

Tessieb, J. : — Consid^rant que quatre jours avant U dit 
affidavit le d^fendeur avait fait une cession de ses droits k un 
syndic officiel, savoir, le vingt-neuf septembre 1874, suivant 
Tacte de cession produit, ce qui contredit Tallegation dans Tafil- 
davit k ce sujet ; 

Gonsiderant que les dits brefs de capias et de saisie^arr^t 
ont 6t6 §man6s sans cause suffisante, et ill%alement, la Cour 
accorde les conclusions de la dite requete, et ordonne que les 
dits brefs soient annul^s et le d^fendeur 61argi, avec d^pens 
centre le demandeur. 

The plaintiff inscribed in Review from the above judgment. 

C JB. Langlois, for plaintiff: — Fraud and secretion of the 
most glaring kind have been clearly proved. The defendant, 
however, having assigned on the 29th September, it is urged on 
his behalf tlxat a capias will not lie after an fu^signment in insol- 
vency. That doctrine is contradicted by sec. 145 of the Insol- 
vent Act of 1869, vy^hich expressly provides for the case of. a 
debtor arrested, and the means by which he may obtain his 
release from arrest, by showing that he has not been guilty, of 
fraud ; but it never was intended that the very Act itself should 
be made a protection to fraud. In the case of Stevenson vs. 
Glass^ decided in Montreal, it was held that capias would lie 
after an assigment in insolvency. And in the case of Baudin 
and Roff, eC al.y Montreal, September, 1875, it was held by the 
Court of Queen's Bench, appeal side, unanimously confirming 
judgment of Superior Court, (Torrance, J.,) that capias may 
issue at the suit of a creditor after an assignment in insolvency 
has been made and an assignee appointed. In that case the argu- 
inents pro and con, as they appear in the respective factums, are 
to the foliowii?ig effect. On the part of the plaintiff (respondent) : 

Defendant's plea rests upon a mistaken conviction that sec- 
tion 45 of the Insolvent Act of 1869 must necessarily govern the 
questions at issue in this case. The points raised by the appel- 
lant, as moyens for the dismissal of respondents' action, may be 
briefly summarized as follows : 
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^tt!^ 1 ® Because plaintiffs alleging the assigment of defendant 

pferi«nd. ^^ ^Yie 7th of June, 1873, are without quality to institute the 
present action. 

2 ^ Because it was only in the name of the Assignee to de- 
fendant's estate that any proceedings against the latter could 
be taken. 

3 ^ Because plaintiffs had sued for the full amount of their 
claim, and that a judgment in their favor would entail undue 
preference over the remaining creditors. 

4® Because plaintiffs could not obtain a judgment against 
defendants save and except in the name of the assignee, either 
for the benefit of all the creditors, or for their own if the assignee 
merely allowed them the use of his name as plaintiff in the pro- 
ceedings. 

Appellant's pretension is that the provisions of the Code 
respecting the writ of capias are repealed by implication so far 
as they affect secretion, in a case where a defendant had placed 
himself under the provisions of the Insolvent Act of 1869. 

Appellant has sought by every means that ingenuity could 
suggest to bring this case under the exclusive operation of the 
Insolvent Act. The mere fact of the defendants having made 
an assignment would seem to relieve him from any responsibi- 
lities or obligations under the common law, and sections 45, 147 
and others of the Act have been cited to show that if proceedings 
were taken they should have been so in the name of the As- 
signee, and that this formality having been complied with, 
punishment could only be meted out in conformity with the 
enactments of the Bankrupt law. 

It must be borne in mind that in the present instance, the 
provisions of sec. 46 could not apply. This is not a proceeding 
as contemplated and intended by the Act. It is the Insolvent 
who is taken to task for fraud and secretion committed before, 
concurrently wuth, and after his assignment. Could the assignee 
make the affidavit required ? Could he take upon himself to 
swear to the personal indebtedness and to the amount owed to 
each individual creditor, or to the whole collectively. Clearly 
not ; and, therefore, as far as this first ground of objection goes, 
of two things one, either the Writ of Capias must be a dead- 
letter for those who have shielded themselves behind the all- 
protecting influence of an assignment, after committing fraudu- 
lent and dishonest acts, or the only party entitled to claim this 
proceeding, as a safeguard and protection, is the creditor to 
whose personal knowledge facts of undue preference or secre- 
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tion have come, and who is prepared to assume the resi)on8ibility 
of an oath and the individual burden of the Insolvent's punish- 
ment. 

The " proceedings " to which the provision of the Act refers, 
respondents respectfully submit, are intended to mean proceed- 
ings against 3rd parties, debtors to the estate, and cannot apply 
to a case in which the Assignee could not be plaintiff in his is- 
qualitS capacity, except under the most exceptional cases of per- 
8onal knowledge of Insolvent's indebtedness, — a condition which 
is essentially wanting in the present instance. 

There is nothing in the Insolvent Act that provides for the 
punishment of secretion by a debtor anterior to assignment, save 
sec. 147, which makes this offenc;3 a misdemeanor punishable by 
imprisonment for any period less than three years. This is a cri- 
minal proceeding and cannot have been intended by the Legis- 
lator to do away with the Writ of Capias in cases of this descrip- 
tion. Numerous instances of this mode of proceeding having 
been resorted to by creditors, and sanctioned by our Courts, can 
be cited by respondents, and this is evidently the view taken of 
this matter in the Court below in the judgment rendered in 
favor of plaintiffs by the learned judge presiding. 

And on behalf of the appellant (defendant) : 

L'appelant soumet humblement que les- decisions en cette 
instance detruisent toute Teconomie de la loi de faillite et con- 
duisent a des consequences si singulieres qu'il est 6trange que 
la Cour Sup6rieure n'en ait pas et6 frappfee. Par la faillite, la 
liquidation des affaires du debiteur est concentr6e entre les 
mains du Syndic. 

S'il n'y a pas de composition, comme dans le cas actuel, 
le debiteur n'a plus qu'un creancier : le Syndic, qui agit au nom 
de la masse. Si les creanciers, nonobstant la faillite, demeu- 
raient nantis de leurs creances et investis de tons leurs droits, il 
arriverait ce qui a eu lieu en cette instance ; les creanciers tou- 
cheraient sur la masse une proportion considerable de leurs 
creances, sinon la totalite, et ils recouvreraient la totalite de 
leurs cr6ances une seconde fois centre leur debiteur. 

Ainsi, dans Tinstance actuelle, la masse de l'appelant a pu 
acquitter une proportion de 12s. 6d. dans le louis de ses dettes. 
Les intimes ont obtenu un jugement pour la totalite de leurs 
creances, sans tenir aucun compte de ce que la masse a pay6. 
Ce jugement durera trente ans, reuouvelable meme a perte de 
vue a la veille du jour ou la prescription arriverait, et pourrait 
etre execute en totalite. L'appelant, qui est un jeune homme, 



Nitld 
Ferlaad. 



232 StTPBEIOR COTTfiT. 

*^ peui voir renaitre la prosp6rit6 et la solvability,— tiue sui&cessioii 
*^^'*- opulente pent lui ^clieoir, et si le jngement dont il se plaint 
est bon anjotird'hui, il le sera de tout teipps. 

La Ibi ne ponvaii pas etre aiissi impr6yoyante que d'ex- 
poser un d6biteur d6ja malheureuz d'avoir k payer deux fois. 
II setdble qu'en Tabsence meme de toutes les dispositions legis- 
latives, le sens commun, qui git au fond de toutes les legislations, 
suffisaif pour prbleger Pappelant centre la possibility d'ayoir a 
payer la totality de ses dettes apres avoir distribue la masse de 
sa faillite entre ses cr^anciers. 

Ayec une disposition du genre de la section 45 de TActe 
de la f^aillite, la Ibi avait-elle besoin de dire qu'apres un abandon 
volbntaire ou forc6 des biens d'un debiteur, les creanciers ne 
pourfiedent plus agir en leur nom personnel ? Le l^gislateur eut 
cru faire injure aux juges charges de Texecution de la . loi, s'il 
eut proliibe ce qui ^tait devenu impossible sous Tempire d'une 
interpretation sens6e de cette clause. 

Est-ce a dire que la loi a laiss6 les creanciers impuissants 
Ibrsque des faits de fraude de la nature de ceux mentionnes 
dans la declaration out ete commis ? Loin de la. La clause citee 
indique le mode de proc6der si un Syndic obstine ou peut-etre 
complice de la fraude refusait d*agir av^ec vigueur. Ce n'e&t pas, 
au reiste, la seule disposition de TActe de faillite de 1869. La 
section 150 semble avoir inspire aux intimes les termes dont ils 
se servent dans leur affidavit et leur declaration. II est etonnant 
toutefois que, lisant cette clause, les intimes n'y aient pas vu 
que leur action appartenait au Syndic et non a eux. Les intimes 
n'ont pas eu recours au Capias ordinaire, — cs^ jamais un deman- 
deur n'a songe a demander remprisonnement d'un debiteur, 
theme pour detonrnement de marchandises ou d^argents. Ce 
n*est que pour la contestation d'un bilan, fourni par un defen- 
deur arrete sur Capias en vertu des dispositions du dode de 
Procedure, que la demaiide d'emprisonnement pout etre faite. 

Pour demander I'cmprisonnement ab ovo comme Tont fait 
les intimes, ils n*ont pu se' guider que sur I'Acte de faillite et sur 
la clause 150. Or, cette demande ne pent proc6der que du 
Syndic. 

II serait peut-etre superflu de rappeler les consequences 
legales des jugements dont est appel, si elles ne demontraient 
d'une maniere si evidente rillegalite du procede. Si ces juge- 
ments et surtout le jngement final restent ce qu'ils sont, les in- 
times ont la chance d'obtenir trente-deux chelins et demi dans 
le Ibuis f 
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MacKay^ pour Ic defendenr : — Le defendeur et reqnerant 
ayant fait cession de ses biens pour le btoefice de ses creanciers 
en vertu des dispositions de TActe de faillite 1869, et le syndic a 
sa faillite etant en possession de ses biens, il ne pouvait etre 
emprisonne au moyen d'un capias^ en vertu des dispositions de 
la loi de faillite, et il ne pouvait emaner non plus contre ses 
biens un bref de saisie-arret en mains tierces avant jugement, 
pnisque ce qui aurait pu lui appartenir auparavant et qui se 
serait alors trouve entre les mains de ce tiers-saisi, se trouvait 
la propri6te du syndic a la faillite. Fond6e sur ces raisons la 
Cour Superieure a rendu un jugement en faveur du defendeur, 
lequel jugement devrait 6tre maintenu. 

Per curiam : — The Court sitting in Review having seen 
and examined the proceedings and evidence of record, and 
heard the parties by their Counsel finally upon the merits of 
th5 judgment complained of, rendered in the present cause by 
the Superior Court, sitting in the district of Quebec, on the 1st 
June, 1875 ; considering that in the said judgment complained 
of there is error, this Court doth reverse the same as regards 
the Writ of Capias therein mentioned, which is declared good 
and valid, with costs, this Court maintaining the petition of 
defendant as regards the writ of saiste-arr^t^ without costs ; and 
further, this Court doth award costs in review in favor of plain- 
tiff. 

Judgment reversed. 

C. B. Langloisy for Plaintijff. 

MacKay Sf Turcotte, for Defendant. 
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COUB SUPfiKIEUBB, QUfiBBC. 

BN REVISION. 

Coram Stuart, J., Gasadlt, J., Dorion, J. 

Jugemenl le 31 Man 1876. 

VENNBR, 

Dtmandeur; 

vs. 

LORTIB, 

Defendeur. 

Juoi :— 1 ^ La nullity qai frappe lei obligations des minaanoa da leun tatonra agiMaat saof 
rantoriiation da oonfeil da famtUa, n'ast qa'ana nalliU ralatiya, bien qa*elle 
pniBta Atra damand^e da plein droit par la micenr, o'att-4*dira aam preoTt de 
Msion. BUo est relatiye an oa leni qua la minaar laal pant la damaodar, et doo 
lea parties ayeo lesqnellas lai on son tntanr ont ooniraet^. 
2® Cei obligations sent snioeptibles d'etre eantioan^as, ponrm qn'allas M ioient 
pas attaintas d'nn Tioa radical r^prouT^ par la morale on le droit pnblie. 

Le defendeur a 6t6 poursnivi en declaration d'hypothdqne 
comme TepT^sentant son pere, Antoine Laurent dit Lortie, pour 
le recouvrement de $880.00 capital, et interets d'un acte d'obli- 
gation en date dn 26 mai 1862, consenti par Dame Julie Laurent 
dit Lortie, veuve de feu Joseph Lefebvre, agissant en sa qualitfe 
de tutrice h ses enfants mineurs. 

L'action allegue : Que la dite Dame Lortie, en sa dite qua- 
lite, reconnut au dit acte devoir la dette encourue, pour prftt de 
pareille somme a elle fait par le demandeur ; 

Que le dit Antoine Laurent dit Lortie, auteur du d6fendeur, 
intervint comme caution solidaire,. et hypoth6qua comme tel 
I'immeuble maintenant d6tenu par le defendeur comme dona- 
taire de son pdre. 

Entre autres plaidoyers le defendeur produisit une defense 
en droit, demandant le renvoi de Taction : 

Farce que la dite obligation ne pouvait etre consentie par 
la tutrice qu'apres Tavis du conseil de famille des dits minenrs, 
duement liomologu§, et aprds autorisation judiciaire suivant la 
loi ; et qu'en consequence la dite obligation est nuUe et de nnl 
effety contraire aux lois et k Tordre public ; 

Farce que la dite Dame Julie Laurent dit Lortie n'a jamais 
6t6 autoris6e d'une maniere legale k faire le dit emprunt; 

Farce que le prgtendu cautionnement de Tauteur du defen- 
deur, et rhypothdque pretendue consentie par icelui, n'etant qne 
des accessoires d'une obligation nulle et contraire a Tordre 
public, sont aussi nuls et de nul effet, et n'ont jamais pu con- 
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ferer aucxin droit au demandeur sur rimmeuble detenu par le ^^•^ 
defendeur. ^'*'*- 

Le 8 septembre 1876, Meredith, J. C, re^jdit le jugement 
suiyant : 

" The Court, &c. : 

'* Considering that the obligation of Dame Julie Laurent dit 
Lortie as tutrix to her minor children is null and void, having, 
in violation of article 297 of the Civil Code, been given without 
the authorization of a judge or of a prothonotary, and, therefore, 
that the suretyship sought to be enforced by the present action 
could not, according to article 1932 of the said Code, be given 
for the fulfilment of the said obligation so being null and void ; 

'' Doth in consequence maintain the Demurrer to the plain- 
tiff's declaration, and the action and demand of the said plaintiff 
is hence dismissed with costs." 

Le demandeur inscrivit en revision. 

Suzor, pour le demandeur : — L'Honorable juge qui a rendu 
le jugement s'est particulidrement b&s6 sur I'article 1982 du 
Oode Civil, qui dit que le cautionnement ne pent exister que sur 
une obligation valable. 

Le demandeur pr6tend que ce jugement est erron6 en droiti 
pour les raisons qui suivent : 

1^ L'obligation all6gci6e centre les cautions au dit acte 
n'est pas seulement invoqu6e contre eux comme cautions sim- 
ples. II est all6gu6 dans la dite action, comme dans la dite obli- 
gation, que les dites cautions se sont port^es pleiges et cautions 
de la dite Dame Julie Laurent dit Lortie, ds-qualites, et pro- 
mirent et s'obligerent solidairement avec elle, faisant du tout 
leuT propre et unique affaire comme seuls et principaux obliges ; 
que partant Tobligation contract^e par les dites cautions en est 
une personnelle vis-a-vis le demandeur ; 

2^ L'obligation contract6e par Dame Julie Laurent dit 
Lortie comme tutrice de ses enfants mineurs, en la supposant 
contractee par elle sans avoir rempli au pr6alable les formalit^s 
exig^es par la loi, n'est pas une obligation nulle de plein droit, 
mais seulement annulable a la demande des mineurs a leur kge 
de majorite ; qu'une telle obligation pent etre valablement cau- 
tionn^e ; que m^me I'article 1982 permet le cautionnement d'une 
obligation purement naturelle, ainsi que celle dont le d6biteur 
principal pent se faire d^charger par une exception qui lui est 
purement personnelle, v. g*., dans le cas de minority. 

'* Lorsque ce cautionnement a lieu," dit Solon, " son objet 
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venner u ^g^ ^^ garaiitir les tiers centre les eflfets de Texception pure- 
-.ortie. (( jjj3jjt civile qtie la loi donne anx minenrB." 

On lit dans Somat, des cautions : " Que dans ces sortes 
" d'obligations, il se forme un engagement naturel, que celni 
" qui s'en rend caution fait valoir en sa personne, encore qu'en 
" la personne du principal oblig6 il soit inutile." 

Autorit6s au soutien de cette proposition : 

Domat, des cautions, sec. 1, No. 3 ; Dalloz, A. 2, 374 ; Balloz, 
A. 2, 375, No. 2 ; Duranton, Tom. 18, No. 306 ; Delvincourt, Tom. 
2, p. 136; Solon, des nullit6s, ch. 16, Nos. 266 and seq. 

8^ Le moyen invoqu6 par le dfifendeur pour faire ren- 
voyer Taction pourrait n'etre qu'une question de fait, sujette a 
etre 6tablie par la preuve, qui, malgr6 le defaut d'enonciation 
dans Tacte d'obligation, pourrait n6anmoins exister. II aurait 
du etre permis au demandeur d'fitablir en preuve que cette 
autorisation judiciaire existait au moment de la passation du dit 
acte d'obligation." 

Blanchet^ pour le defendeur : 

Les deux questions qui s'6leyent dans cette cause sont 
celles de savoir : 1 ^ Si I'obligation hkse de la prfesente pour- 
suite, est yalable, ou si elle est nuUe de nullit6 absolue. 2 ^ Si 
elle est nulle absolument, son cautionnement par Antoine Lortie 
est-il valable ? 

L'intim6 soutient que I'obligation est nulle absolument, et 
que le cautionnement d' Antoine Lortie n'6tant qu'un accessoire 
de cette obligation est aussi nul et de nul effet. 

1 ® Pour 6tablir que cette obligation est nulle, il snffit 
de rappeler qu'elle a 6te contractfie en violation directe de la 
loi. II ne pent pas y avoir de prohibition plus imperative qne 
celle contenue dans Tarticle 297 de notre Code, qui n'est que la 
reproduction de Tancien droit. 

Art. 297 : — " Sans Tautorisation du juge ou du protonotaire, 
" accord6e sur avis du conseil de famille, il est interdit au tuteur 
" d'emprunter pour son pupille, d'ali^ner ou hypothfequer ses 
" immeubles, et aussi de c6der ou transporter ses capitaux ou 
'^ ses actions ou int6rets dans les compagnies de finance, de 
" commerce ou d'industrie." — Pothier, Oblig., No. 76 ; Pothier, 
des Pcrsonnes, No. 170, art. 290, C.C.C. ; Hericourt, Venle des 
Immeubles, ch. 11, s. 2, No. 2 ; Rousseau de LaCombe vo. Mineur, 
p. 18, No. 9 ; Henrys, Tome II, p. 267 ; Dalloz A. vo. Tutelle, J 
13; Dalloz, ain6, T. 12, p. 746, No. 66. 

Art. 14, Code Civil : — " Les lois prohibitives emportent nul- 
** lite, quoiqu'elle n'y soit pas prononcfee." 
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II est done evident que Tobligatibn en question ayant §te 
consentie par nne tutrice, en sa dite quality de tutrice, sans anto- 
risation du juge ou du protonotaire, sans avis du conseil de 
famille, tombe sons le coup de la prohibition de la loi, et qu'en 
cons6quence elle se trouve frappee de la nullite absolue dont 
parle Tarticle 14 du Code Civil. 

Et cette nullite 6tant decret6e par le legislateur, elle est 
d'ordre public, et on ne pent y deroger. Autrement, la protec- 
tion des mineuTS serait illusoire. 

2 ^ vol. Freminville, Traite de la Minorite, page 106, in fine : 
" Les dispositions du Code qui reglent I'autoritfi du tuteur sont 
" d'ordre public, et par cela meme ne peuvent 6tre modifi^es 
" par la volont6 des particuliers." 

2eine Rapport des Commissaires de la Codification, p. 216. 

Mesl6, Trait6 des Minorites, pages 185, 186, 187 et 191. 

2® Si Tobligation principale est nuUe absolument, et je 
yiens de I'gtablir, le cautionnement d'Antoine Lortie est aussi 
nul, et ne pent servir de hkse a la pr6sente action. 

Art. 1932 : — "Le cautionnement ne pent exister que sur una 
" obligation valable. On pent cependant cautionner Tobligation 
" purement naturelle ainsi que celle dont le debiteur principal 
" pent se faire decharger par une exception qui lui est piirc- 
" ment personnelle ; par exemple, dans le cas de minorit6." 

On a toujours decide que Tobligation contractee par la 
femme sous puissance de mari sans Tassistance de ce dernier est 
nuUe (art. 183, C.O.C), et que le cautionnement de cette obliga- 
tion 6tait 6galement nul. 

La force de ces arguments a paru frapper le demand eur 
lors de I'audition en Cour Superieure. Aussi a-t-il voulu invo- 
quer un autre moyen, c'est que par Facte d'obligation suscitee, 
Antoine Lortie, au lieu d'etre caution solidaire s'fetait port6 fort 
du paiement de la dette, et qu'en consequence cette promesse 
fetait sufBsante pour le lier. 

Cette pretention est contredite par les termes de Tacte. 
Quand on se porte pleige ou caution, ce n'est pas se porter fort 
(art. 1019, C.C.C.) II ne pent pas y avoir de doute sur ce point, 
et s'il y avait doute, il faudrait encore decider contre le deman- 
deur. 

Art. 1018, C.C.C. : — Dans le doute, le contrat s'interprete 
contre " celui qui a stipule, et en faveur de celui qui a contracts 
I'obligation." 

D'ailleurs le cautionnement de Lortie est exactement dans 
les memes termes que ceux indiques dans les formules donn^es 
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dans 1^ Farfait Notaire de Ferriere pour les catitionnements or* 
^^^"^ dinaires. Sur ce point la pretention du demandenr n*est done 
pas fondle." 

DoRiON, J. : — Action hypothScaire pour le recouvrement 
d'ane obligation de $500 consentie an demandenr en 1862 par 
une femme tutrice a ses enfants mineurs, pour un emprnnt fait 
par elle sans autorisation dn conseil de famille, mais garantie 
par deux cautions, ayec hypothgques sur leurs propri6t6s, dont 
I'une est maintenant en la possession du defendeur. 

Defense en droit fond6e sur ce que le demandeur n'allegue 
pas que la tutrice a 6t6 autorisee A faire Temprunt de la dite 
somme par le conseil de famille ; que Tobligation resultant de 
tel emprunt est nuUe de plein droit ; que Tobligation principale 
6tant nulle de plein droit, celle des cautions Test 6galement, 
parce que Ton ne pent cautionner qu'une obligation valable ; et 
qu'enfin, Thypotheque n'6tant que Taccessoire du cautionne- 
ment est 6galement nulle et d'aucun effet. 

La Gour Sup6rieure a accueilli favorablement cette pre- 
tention du d6fendeur, et a maintenu la defense en droit. 

La cause a 6t6 inscrite en B6vision, et nous sommes 
appel6s maintenant a decider cette question, qui en est une de 
droit abstrait, mais qui de fait en renferme deux bien distinctes. 

D*abord I'obligation consentie par un tuteur sans autorisa- 
tion est-elle nulle d'une nullity absolue ou seulement d'une nul- 
lite relative ? En second lieu, en supposant qu'elle serait nulle 
de plein droit, le cautionnement n'en serait-il pas moins valable ? 

Le defendeur s'appuie sur Tarticle 297 de notre Code, qui 
reproduisant notre ancien droit, declare qu'un tuteur ne peat 
emprunter pour son pupille sans Tautorisation du conseil de 
famille, et Tarticle 14 qui dit que les lois prohibitives comportent 
la nullite, bien qu'elle ne soil pas sp6cialement exprim6e. 

Done, dit-il, la loi prohibant au tuteur d*emprunter pour 
son pupille, I'obligation qu'il a contract^e pour tel emprunt est 
nulle de plein droit, la cr^ance du demandeur n'a pas d'exis- 
tence, et Farticle 1932 disant qu'on ne pent cautionner qu'une 
obligation valable, le cautionnement donn6 par mon auteur est 
une lettre morte. 

Le demandeur, de son c6t6, r^pond que la rdgle pos6e par 
I'article 1982 n'est pas absolue, qu'elle en excepte les cas d'obli- 
gations naturelles ou de celles dont le principal d§bit«ur pent 
se lib6rer par une exception k lui purement personnelle, comma 
dans le cas de minority. 

Or, il est admis de toutes parts que I'obligation du minenr 
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petit etre valablement cautionn^e, et que los cautions, dans ce v^nn^r 
cas, doivent courir le risque de la repudiation que pourrait faire ^^^^ 
le mineur de son engagement. 

Pourquoi y aurait-il une diffference entre Tengagement fait 
par le mineur lui-meme, et celui pris par le tuteur en son nom ? 
La prohibition existe dans Tun et Tautre cas et dans les memes 
termes — Voir les articles 821 et 322 du Code. 

n me semble mfime qu'il y aurait plus de raison de main- 
tenir le cautionnement fait pour le tuteur que celui fait pour le 
mineur ; car le tuteur^ lui, contracte une vferitable obligation 
civile, qui est de garantir son cr6ancier dans le cas oii le mineur 
repudierait la dette. 

Ceci nous amene a examiner la nature de la nuUite dont 
sont frapp6s les actes des mineurs ou de leurs tuteurs non auto- 
rises. Cette nullity, enseignent tons les auteurs, n'est qu'une 
nullity relative, bien qu'elle puisse etre demandee de plein droit 
par le mineur. c'est-a-dire sans preuve de lesion. Elle est relative 
en ce sens que le mineur seul pent la demander et non les parties 
avec lesquelles lui ou son tuteur ont contracts. 

Pothier, vente, Nos. 13 et 14 ; Troplong, cautionnement, Sob. 
65, 67, 71, 87, 88 ; Demolombe, Tome 7, Nos. 823, 824, 826 ; Code 
Civil, art. 1009. 

Encore faut-il que le mineur rembourse ce qui a tourn6 d 
son profit. 

Code Civil, art- 1011. 

II est done Evident que si les engagements des mineurs ou 
de leurs tuteurs ne sont frappes que d'une nullit6 relative, quoi- 
que nuls de plein droit vis-a-vis des mineurs, ils sont susceptibles 
d'dtre cautionnes, pourvu qu'ils ne soient pas atteints d'un vice 
radical r6prour6 par la morale ou le droit public. 

Mais il y a plus. Le mineur lui-m6me ne pourrait r6pudier 
un emprunt non autoris6, si reparation lui a 6t6 avantageuse. 

Demolombe apres TouUier, Chardon, etc, le dit formellement 

au No. 729 du volume dej4 cit6 : — " Sans doute si cette 

'^ gestion d*afiaire est utile au mineur le mineur ne pourra 

'' pas se plaindre. Ce sera une bonne gestion d'afiaire." 

Pothier, contrat de rente. No. 66. 

On a compar6 le tuteur qui outre passe ses pouvoirs k un 
mandataire qui agit en dehors de son mandat. L'acte de ce der- 
nier pourrait etre nul vis-a-vis de son mandant ; mais je ne vois 
rien qui empecherait un tiers de garantir ou cautionner Texfecu- 
tion de Tobligation prise par le mandataire au nom du mandant. 
Cett^ convention n'est certainement pas illicite, et pour ne pas 
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veimer multiplier les citations, je refererai encore a 1 Demolombe, en 
^^^^' son traite des obligations, Nos. 234, 235, 236, 240. 

Le demandeur a souleve un autre point qui n'est pas sans 
importance. II dit au defendeur : " Vous n'etes pas seulement 
" une caution ordinaire, vous avez aussi contracte une obligation 
" principale. Vous avez fait un emi>runt conjoint avec la tutrice ; 
" vous avez promis de payer la somme empruntee, si elle ne le 
" faisait pas elle-meme ; enfin, vous vous etes portifort pour elle, 
'* en promettant de faire de cette dette votre propre et person- 
" nellc affaire." 

II faut avouer que, dans le cas, il y a tres-peu de distinc- 
tion a faire entre la stipulation de la caution et du porte-fori, 

Cependant comme le cautionnement est donn6 pour un 
tiers, (le mineur), je serais dispose a appliquer les regies applica- 
bles au porte-fort. Or rien de plus commuu que des engagements 
faits pour des mineurs on leurs tuteurs par des tiers, afin d'eviter 
les frais et les lenteurs des formalites judiciaires. 

Je r6f6rerai encore au m^me auteur, au No. 219. 

Ainsi, qu'on envisage Tobligation de Tauteur du defendeur 
comme cautionnement ou comme obligation principale, je crois 
que son engagement est suffisant pour le lier vis-a-vis du deman- 
deur, et que la defense en droit aurait du fitre renvoyfie. 

Autres autorites citees par le savant juge : 

Dalloz A. 2,372,373 : — " Cautionnement pour mineur dfeclarfi 
bon de meme pour la femme." 

" S^bire et Carteret — Encyclopedic du droit, vo cautionne- 
ment, pp. 426 et 427 ; TouUier, T. 0., No. 394, p. 428, note :— 
" Mais si le fid6jusseur connaissait le vice," etc. 

Journal du Palais — 6 Juin, 1821, p. 663. Bertiu et Q-enin ; 
2 Delvincourt, p. 166 : — " Cautionnement pour Tinterdit" 

8, meme auteur, p. 253 : — " Vaut comme obligation prin- 
cipale." 

Paris, 24 juillet, 1819-^Giot et Varin. Cautionnement pour 
une femme vaut. " Car il y a mfeme raison que pour le mineur.'* 

Jugement. — La Cour, etc. : 

Considerant que Tobligation contractee par un tuteur, 
meme sans autorisation du conseil de famille, pent etre valable- 
ment cautionn6e par un tiers, attendu que quoique nuUe vis-a- 
vis des mineurs, ne Test que d'une nullit6 relative, laquelle ne 
pent etre invoquee que par les mineurs eux-memes ; 

Considerant que dans ce cas le tuteur pent ^tre consider6 
comme un mandataire qui a exc6de ses pouvoirs, et que rien 
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n^emp6che Tobligation d'un mandataire non autorisg d*etre cau- 
tionnfie ; 

" Conaiddrant que les all6gu6s de la declaration en cette 
cause font voir que lea cautions se sont port6es fort pour la 
tutrice et se sont engagges solidairement avec elle comme prin- 
cipaux obliges ; 

'* OonsidSrant que dans le jugement qui a maintenu la 
defense en droit du d^fendeur et renyoye Taction, il y a mal 
jng6; 

" Infirme et annuUe le dit jugement, et proc§dant a rendre 
le jugement que la Cour aurait du rendre, renvoie la dite defense 
en droit avec d^pens tant sur icelle qu'en Eevision.*' 

Cyr. T. Suzor, pour le Demandeur. 

C. O. Holt, Conseil. 

Blanchet 8f Pentland, pour le Defendeur. 
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CIRCUIT COURT, QUEBEC. 

NOVEMBBB, 1872. 

No. 1946. 

TBB CORPORATION OP ST. ROCH SOUTH, 

Plaintiff'; 
vs. 

DAVID DION, 

Defendant. 

Uadar th* lUtiito p«fmiiting Manioipal Coaneil* to make bye-lawi to eomp«l " Brokers or 
" banken^ wbolMale or retail traders, merohants or dealers, and oarters or oommon 
" carrierB " to take oat lioeases flrom the Coq>orttion for the exercise in the munioi- 
palitj of their respeotlTe ealHngs, a bye-law was passed requiring a lioense to be 
takmn bj '* any person not an inhabitant of the mnnioipfelity who by himself or by 
" others should oome therein to carry on the trade of deliTeriog, offering for sale or 
*' Mlllng bread, wholesale or retail ; " 
Held : — That snob bye-law was tdtra vire$, there being no^ower in a municipality over per- 
sona not inhabitants of it; that the said bye-law was in restraint of trade, to the 
oppraMiOB of the subject, and consequently yoid ; and that it was further illegal by 
reason of not being in the very words of the law conferring the right to tax. 

Stuart^ J. — Action for penalty of 110, founded on bye- 
law of 17th April, 1872, passed by plaintiff. 

The question is as to the legality of this bye-law. A power 
is given by the Municipal Code to compel persons to take out 
licenses, regulated by art. 582, and covering : 

81 



242 CIBCUIT COURT. 

coip. ofstKoch J Every travelling trader selling goods by auction, and 
David Dion, eveiy podleF ; 

2. Every broker or banker, and every wholesale or retail 
trader, merchant or dealer, except persons who only sell intoxicat- 
ing liquors ; 

3. Every carter or common carrier. 

This provision includea the power over travelling traien 
selling by auction, and pedlers. 

In 1871 this clause was repealed by 85 Vic, c. 8, sec, 8, and 
the power to exact licenses from travelling traders is omitted, 
and consequently withdrawn — and in lieu licenses may be 
exacted from : 

1. Every broker or banker, and every wholesale or retail 
trader, merchant or dealer, except such 'persons as are obliged 
to take out licenses from the Government ; 

2. Every carter or common carrier. 

The bye-law invoked is in the following words : 

1. Every person not an inhabitant of this municipality and 
who, by himself or by other persons^ may come hither to carry on 
the trade of delivering^ offering for sale or selling breads wholesale 
or retail, shall take out a license from the Council of this muni- 
cipality, for which license or leave, every such person shall pay 
the sum of $12. 

2. Such person shall place on his vehicles L. St. S. 

3. Such person shall produce his license when required. 

4. License to be signed by Sec-Treasurer. 

5. Shall be renewed every year. 

6. Every person transgressing Ihe present bye-law shall be 
liable to a fine of not less than $1, nor more than $10, or to an 
imprisonment not exceeding 30 days for each infraction. 

7. Shall take effect from publication. 

1st Question. — Is there any power in the municipality over 
persons not inhabitants of it ? 

2nd. — Is there any power to compel travelling traders to 
take out licenses ? 

3rd. — Is the bye-law invoked in the terms of the law con- 
ferring upon the municipality the right to exact licenses ? 

4th. — Is the bye-law in restraint of trade, and, therefore, 
void? 

A municipality has no existence or power of action but what 
the law gives, and its attributes are circumscribed by its territorial 
limits ; and. it would require something very explicit in the law 
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establishing it to give it any power over persons not inhabitants q/"CoriM>mEoch 
the municipality i and it is to such persons only that the bye-law ^•^* '^^^' 
invoked applies. Upon general principles I should incline to 
the belief that it is ultra vires and inoperative against anybod^y. 

'The municipality must refer to the law constituting i^ for 
the powers it may exercise, and must pursue no other objects 
than those therein specified. The bye-law in question has ob- 
vioQsly from its terms the object of compelling, bakers established 
beyond the limits of the municipality of Quebec South to take 
out licenses in order to be permitted to carry and sell bread 
within that municipality. Such bakers may be called colloquially 
travelling bakers. 

It 18 fitting now to refer to the law. The Municipal Code in 
the first instance did admit of compelling certain persons not 
resident within the municipality to take out licenses, and such 
persons were designated as " travelling traders selling goods by 
auction, and pedlers ; " these two classes, and they only, came 
within the powers of a municipality, A travelling baker would 
noi be reaciied by that law, and under it could not be compelled 
to take out a license. 

The 35 Yic, c. 8, sec. 8, repealed this part of the law, so that 
as it now stands a municipality can no longer compel even tra- 
velling traders selling by auction and pedlers to take out licenses 
as a condition to their pursuing their avocations within the 
municipality. 

Now, who are the persons wtom municipality can compel 
to take out licenses ? They are : — 1. Every broker or banker. 
2. Every wholesale or retail trader^ merchant or dealer. 

Any bye-law made under this provision, to be legal and 
binding, must be in the terms of the law. Now, what are the 
terms of the bye-law ? " Every person not an inhabitant of this 
" municipality, and who, by himself or by others, may come hither 
** to carry on the trade of delivering, offering for sale or selling bread, 
" wholesale or retail. " 

The persons reached are persons not inhabitants of the muni- 
cipality. 

Where is the power conferred over these persons to be found ? 
This assumes an extent of jurisdiction before which the popu- 
lation ol the municipality dwindles into very small proportions. 
The inhabitants of the municipality of Quebec South we know 
to be limited in number ; but the number of persons not inha- 
bitants of this municipality, is not only very considerable, 
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^'^°rf*'^*'*'iiicluding that of all the numerous surrounding municipalities, 

DaridDion. ^^^ Includes all the rest of the world. I have seen no power 

conferred over persons not resident within the municipality, and 

the motive for the passing of this bye-law shews how unwise it 

would be to confer any such power. 

Then again it applies " to persons who may come hither to 
carry on the trade of delivering^ offering for sale or selling breads 
wholesale or retail." This applies to some special branch of the 
trade of a baker ; but where does the law allow of any particular 
branch of a trade being selected for taxation ? The law permits 
a license to be exacted from *' any broker or banker, or from 
every wholesale or retail trader, merchant or dealer." In enforcing 
the law its very words must be used ; but it is manifest that by 
the use of the words of the law the case in view would not have 
been reached — and hence the deviation. This deviation from 
the words of the law would be fatal even to a bye-law intended 
to be applied to a class of cases clearly falling within the powers 
of the municipality — a fortiori must it cause to be held inoperative 
a bye-law going so far beyond any powers reposed in the muni- 
cipality. It is said that the city of Quebec has enacted a bye-law 
of the same nature as the one in question. All I can say is, I 
presume that there is some special power under which it was 
done, or perhaps it would be of no more binding effect than the 
one in question. The bye-law in question seems to me illiberal 
if it could be enacted, and in the last degree tyrannical if enacted 
without power. 

Looked at from a higher standard, it is a law in restraint of 
trade to the oppression of the subject, and consequently void. 

A bye-law that no foreigner shall set up or exercise any 
trade, art, mystery or manual occupation within the municipality 
was declared void, (1) and another that no person inhabiting 
out of the borough, and not free, shall set forth goods for sale, 
except victuals on market days, in any market in the borough, 
was equally held void. (2) With such decisions before me I 
cannot hesitate to adopt the large and liberal views upon which 
they rest, and to hold that such restraint on trade is oppressive 
of tixe subject, and that the bye-law invoked is, for all the rea- 



ct) Bedford Tf. Fox. XLiitw, M3. 

(8) Pany and Bany, CoDjni 269. Wileoz on Man. Coipu . 14A. 



CIRCUIT COURT. 245 

sons I have given, absolutely void in my opinion, and the action ^''•**i"*'****^ 
for the penalty under it must be dismissed. D*TidDi<«. 

Action dismissed with costs. 

O. Amyot^ for Plaintiff. 

MacKay if Turcotie, for Defendant. 



COIIR DU BANC DB LA HEINE, EN APPEL. 

gUEBBG, 7 SEPTBMBRB, 1875. 

No. 5. 

DoRiON, J. C, Monk, Tascherkau. Bamsay, Sanuorn, JJ. 

CHARLES PACAUD, 

Appelant ; 
et 

ROBERT RICKABY, 

Jnlimi. 

Juol:— Qae lei ponrsnitei en annoUtion do Lottres-PatentAS appartiennent ezolatiTMiient k 
la Couroone, et ne peiiTent Atre intent^ea par qd partioalier. 

Le prfisent appel est d'un jugement rendu le 27 f6vrier 1876 
par la Cour de Revision, Quebec, (infirmaut le jugement de la 
Cour Sup^rieure, Arthabaska, en date du 28 septembre 1874) rt 
conf u conune suit : 

" La Cour siegeant en Revision (Stuart, CasaulT, JJ. ; 
" Tkssikb, J. dissentiente) ayant examine la procedure et la preuve 
" de record, et entendu les parties par leurs avocats respectifs 
" finalement sur le merite du jugement dont se plaint le dfefen- 
** deur rendu en la prSsente cause par la Cour Superieure sife- 
" geant dans le district d' Arthabaska, le 23 septembre 1874, et 
" sur le tout murement delibere ; Considerant que Tannulation 
** et mise a neant de lettres-patentes accordees par la Couronne 
" ne peuvent etre demandees que par le Procureur-G6n6ral, le 
** Solliciteur-G6neral, ou par un autre oiEcier duement autoris6 
" a cet effet ; Consid6rant en outre que le demandeur n'a prouv6 
" Texistence d'aucun fait ou d'aucune cause pour lesquels des 
" lettres-patentes de concession de terre peuvent ^tre d^clar^es 
** nulles ou mises a neant ; Considerant que dans le dit juge- 
" ment du 23 septembre 1874 il y a erreur, cette Cour infirme 
** le dit jugement, et proc6dant a rendre le jugement qu'aurait 
'' dtil rendre la dite Cour k Arthabaska, renvoie la pr^sente action 
'' avec d6pens tant en premiere instance qu*en revision." 
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?^** DoRION, J. 0. — Cette action a ete portee par Tappelant 

Bickaiv. p^^y £jjj.g annuler des lettres-patentes octroyees a Robert Ric- 
kaby, run des intim^s, le 5 octobre 1868, de la moiti6 nord-est 
du lot No. 10, dans lo lie rang du township dlnverness. L'ap- 
pelant allegue dans son action que ces lettres-patentes ont 6te 
accord6es par errear, dans Vignorance de ses droits, et an moyen 
de representations frandulenses. 

Yoici les faits : Wm. Rickaby occupait la moitie du lot dont 
il est question, lorsque le 14 mai 1858, il fit donation de ses droits 
k Hamilton Rickaby, fils de Robert, ce dernier acceptant pour 
son fils mineur. A sa majorite, Hamilton Rickaby accepta la 
donation, et le ler aout 1860, il paya le premier verBement du 
prix de la terre et se fit donner un billet de location. 

Le 7 mai 1868, il consent' une obligation en faveur de Tappe- 
lant pour $696.88, avec hypothdque sp6cialo sur le lot de terre 
en question. Cette hypotheque est enregistr^e le 8 mai 1868. 
Le 8 novembre 1868, Hamilton Rickaby fit a son pere un trans- 
port de ses droits pour $2500, qui n*ont jamais 6t6 payees ; et 
deux jours apres, Robert Rickaby obtenait les lettres-patentes 
contestees en cette cause. Plus tard, Tappelant obtint jug*ement 
C9ntre Hamilton Rickaby, sur son obligation. II fit une saisie- 
arret entre les mains de Robert Rickaby, qui declara ne rien 
devoir a son fils. Cette declaration fut contest^e, et la contesta- 
tion rejet^e par la Cour de premiere instance et par la Cour de 
R^yijsiou. 

O'est alprs que I'appelant s'est pour\ni pour faire annuler 
les lettres-patentes. II se fonde sur les articles 1085 et 1036 dn 
Code de Procedure et sur la 82 Vict., c. 11, des Statu ts de Qu6bec. 

D'apres Tart. 1035, toutes demandes pour faire annuler des 
lettres-patentes peuvent etre faites par actions dans la forme 
ordinaire ou par scire facias sur information a la poursuite dn 
Procureur-G6n6ral ou du Solliciteur-G6n6ral de Sa Majesty, ou 
de tout autre officier autoris6 k cet efFet. L'art. 1036 vent que 
Tinformation soit signifi6e ^ la personne qui a la paten te ou qui 
Tiuvoque; et qu'elle soit entendue, poursuivie et jugee comme 
une action ordinaire. 

L'appelant pr6tend que, d'apres ces deux articles, toute partie 
int6re8s6e peut, par action ordinaire, adopter des proced6s pour 
faire annuler des lettres-patentes, et que la Oouronne, par le 
PrQCureur-Q-6n6ral, le Solliciteur-Gren^ral, ou tout autre officier 
autor^B^, peut aussi le faire, mais par scire facias seulement. 

L'intim^, au contraire, pretend que la Couronne seule peut 
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faire annuler des lettres-patentes, et qu'elle peut le faire 8oit par 
une ponrsuite en la forme ordinaire ou par scire facins. 

La ponctnation de la version Anglaise favorise I'interpretation 
donn^e par Tintime a Tart. 1086, pendant que la ponctnation 
dans la version Fran^aise lui est contraire. 

' II faut chercher ailleurs et, suivant Tart. 1361, dans les antres 
parties du Code et dans la loi anterienre ce que vent dire cet 
article. 

L'art. 1086, qui le suit immediatement.'parle de la significa- 
tion d'une information seulement, et non d'une action. Or, il n'y 
a que la Couronne qui, en matiere civile, procfede par information. 

Avant le Code, la sect. 5 du ch. 89 des Statuts Consolidfesdu 
Bas-Canada, semblable an ch. 41 de la 12e Vict., sect. 19, auto- 
risait la Cour Sup6rieure a annuler des lettres-patentes sur infor- 
mation ou petition do la part du Procureur-G6n6ral, du Solliciteur- 
G6n6ral, ou de tout autre officier duement autoris6. 

Par le chapitre 22 des Statuts Consolidfes du Canada, section 
25, semblable au ch. 159 de la 16e Vict., sect. 21 des Statuts dn 
Canada, il fetait pourvu que la Cour de Chancellerie du Haut- 
Canada et la Cour Sup§rieure du Bas-Canada pourraient, sur 
action, information ou plainte annuler des lettres-patentes. Los 
Commissaires qui ont pr6par6 le Code, et la Legislature apres 
eux, ont cru que ce dernier acte donnait ji toute partie int^ress^e 
le droit de porter une action pour faire annuler des lettres- 
patentes, et se fondant sur ce statut qu'ils ont cite dans leurs 
notes, ils en ont fait une disposition expresse dans Tarticle 1088, 
quoique le statut ne le disait pas, du moins d'une maniere formelle. 

L'article 1038 ne laissait aucun doute que toute partie int6- 
ress^e pouvait, comme I'appelant Ta fait, porter une action pour 
faire annuler des patentes octroy^es k son prejudice ; mais cet 
art. 1038, ainsi que Tart. 1039 du Code, qui disait que des lettres- 
patentes contenant des octrois de terres pourraient Stre annul^es 
d'apres les dispositions du ch. 22 des Statuts Consolid^s du 
Canada, ont tons deux 6t6 rappelds par le ch. 11 de la 23 Vict., 
8. 33 des Statuts de Quebec. 

L'appelant ne peut done invoquer que Tart. 1086, puisque 
les articles 1038 et 1089 ont 6t§ rappelfes. Maintenant, Ton doit 
se demander pourquoi, si Tart. 1085 donnait k tout int6ress6 le 
droit de se pourvoir par action pour faire annuler des lettres- 
patentes, a-t-on insere dans le Code Tart. 1038 ? L'on ne peut pas 
supposer que Ton a voulu par cet article donner un droit qui 
existait d6ja en vertu de I'art. 1085 ; et si cet art 1088 ne modi* 
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••"Jj^* de son devoir de faire cette enqudte, de faire venir devant lui les 

^^^^' t^moins, de les assermenter, de les entendre, et de faire rapport. 

Quels t6moins entendra-t-il ? Recevra-t-il leurs t^moigaages 

par §crit on verbalement ? Quels documents fera-t-il produire 

devant lui ? — II est Evident qu'aux termes de la loi et de la 

commission toutes ces questions sont laissees a sa discretion. 

Sera-t-il astreint aux regies de cour pour la conduite des 
enquetes judiciaires ? Ni sa commission, ni le statut ne lui impo- 
sent cette obligation. 

Yoici n6anmoins quelles sont les pretentions du rapporteur 
ou deiateur en cette cause : 

" Vous etes charg6, dit-il au d6fendeur, de faire une enquete 
sur certaines accusations portees contre moi ; j'ai droit de me 
defendre, et pour me d6fendre il faut me specifier les accusations 
portees contre moi, et me permettre de controler la preuve qui 
sera produite contre moi, et de faire une preuve contraire." 

Ces pretentions ne sauraient etre soutenues par le texte de 
la commission, ni par celui du statut 32 Y. ch. 8. II me parait 
impossible d'y trouver un fondement aux obligations qu'on veut 
imposer au defendeur. Mais le rapporteur ou delateur s'appuie 
sur le droit commun, et il cite le chapitre 29 de la Magna Charla, 
que Brown et les autres commentateurs du droit commun appel- 
lent la grande charie de nos libertis^ et que Stephen dans ses Com- 
menlaires des Lois de VAngleterre (vol. 4, p. 500) a resume en quel- 
que sorte dans la phrase suivante : *^ It protected every individual 
of the nation in the free enjoyment of his life, his liberty, and his 
property, unless declared to be forfeited by the judgment of his 
peers, or the law of the land." 

Yoici ce chapitre 29 de la Grande Charie, tel que reproduit 
par Stephen (loco citato) et par Reeve dans son Histoire de la loi 
Anglaise, vol. 1. p. 284 : 

" Nullus liber homo capiatur, vel imprisonetur, aut disseisiatur 
lie libero tenemento suo, vel libertatibus vel liberis consuetudinibus 
suiSy aut utlagetur, aut exulet, aut aliquo mode destruatur ; nee super 
eum ibimuSy nee super eum mittemus, nisi per legale judicium parium 
Suorum vel per legem terrce. Nulli vendemus, nulli negabimus^ aut 
differemus rectum veljustitiam'' 

On peut traduire et resumer assez exacfement ce passage de 
la Orande Charte en disant que " personne ne peut etre prive de 
sa vie, de sa liberte, de ses biens ou de ses droits civils, si ce n'est 
par un jugement de ses pairs ou par la loi de son pays." 

Certes, c'est la un principe de justice qui ne saurait etre nie. 
Mais en faisant Tapplication a la presente cause, je ne vois pa6 
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que Ic rapporteur ou d6lateur Belleville puisse Tinvoquer. Est-il B<»ujTm« 
expoe^ par Tenquete que le d6fendeur est charg6 de faire, a fetre ^^«?*- 
prive de sa liberie, de ses biens, ou de ses droits civils ? Non. 

Le d6fendeur est-il charg6 de lui faire sou proces ? Peut-il 
adjuger sur les plaintes portfees contre lui ? Peut-il prononcer 
quelque coudamnation d'une nature quelcOuque contre lui ou 
Tobliger a quoique ce soit ? Non, le d^fendeur n'a aucun de ces 
pouvoirs. 11 n'est pas juge, et il n'a ni les pouvoirs ni les devoirs 
d'un tribunal. L'enquete qu'il est chargg de faire et de rapporter 
a TEx^cutif de cette Province ne pent conduire a aucun juge- 
ment, a aucun acte judiciaire, mais seulement a un acte adminis- 
tratif. Nul doute que si le defendeur pouvait etre consid6r6 
comme une Cour, il serait astreint par le droit commun aux 
regies ordinaires des tribunaux, et comme tel, tenu d'accorder 
au rapporteur Belle^^lle une pleine defense. Mais ni sa com- 
mission ni la loi n3 permettent cette assimilation. 

L'enquete qull fait ne pent pas meme etre assimilee aux 
enquites priliminaires que font les juges de paix contre des per- 
sonnes accus6es d'offenses indictables, ni a celles que font les 
grands juris. Car, bien que ni les jyges de paix, ni les grands 
juris ne puissent pas d6cider les accusations qui leur sont sou- 
mises, il n*en est pas moins vrai qu'ils prononcent une espece 
de condamnation priliminaire qui oblige I'accuse a subir un pro- 
ces, et qui est souvent une tache pour sa reputation. 

Le defendeur n'a aucun de ces pouvoirs, et son enqu^te ne 
peut avoir aucune des consequences qu'entrainent les enquetes 
des grands jures et des juges de paix. Et cependant ceux-ci 
n'admettent qu'une preuve ex parte au soutien des accusations 
sonmises, et Taccuse n'y a pas droit de faire une defense et une 
preuve a d^charge. 

Mais, dit le rapporteur Belleville, " cette enquete que fait 
le defendeur peut conduire a ma dfemission, et je puis etre 
dfepouillfe en consequence de la charge de juge de paix que 
j'occupe." 

C'est possible. Mais le titre et la charge de juge de paix ne 
constituent pas un droit, C'est une/avewr que la Couronne con- 
fere, et qu'elle peut retirer d volonti. 

Burn's Justice, vol. 3, page 123 : " Any justice may be dis- 
charged from the Commission by writ under the Great Seal. 
The Queen may determine the Commission at her pleasure, and 
that either expressed, as by writ under the Great Seal, or by 
implication, by making a new commission, leaving out the 
former justices' names." 33 
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Beiieriiie j^^ Couronue pent done revoquer la commission du dit F. 

Doucet. Belleville qnand bon lui semblera, sans cause ni enquete ; et 
lors meme que I'enqaete 6tablirait son innocence des accusations 
portftes centre lui, il n'en aurait pas plus de droits ligavx a sa 
charge; ce serait toujours une faveur dont il jouirait durant bon 
plaisir de la Couronne. II va sans dire que Je traitei ici seule- 
ment la question des droits de la Couronne a regard d'un juge 
de paix, et que je n'ai pas a appr6cier la conduite d'un gouver- 
nement qui d^mettrait un juge de paix sans aucune raison. 

Admettre les pretentions du rapporteur ou d^lateur en 
cette cause, et lui accorder le bref peremptoire de mandamus 
qu'il demande centre le d^fendeur, sous le prfetexte que Ten- 
qufete pent conduire a sa dfemission, ce serait admettre qu'apres 
d6mission il pourrait par mandamus forcer la Couronne a lui 
rendre sa charge, en disant qu'il a et6 demis sans cause ralable, 
et sans qu'on lui ait permis une pleine defense. Or cela me 
paraitrait insoutenable. 

De tout ce qui precede il faut conclure que ni sa commis- 
sion, ni le statut, ni le droit commun n'imposent au defendeur 
en cette cause ce devoir manifestey cette obligation ligaie^ claire, 
certaine et imperative qu'exigent tons les auteurs pour servir de 
fondement au bref peremptoire de mandamus. 

Voyons maintenant si les precedents nombreux cites par le 
rapporteur ou delateur en cette cause, peurent mieux 6tayer 
ses pretentions que le droit commun, le statut de Qu6bec, et la 
commission du defendeur. 

Parmi les causes citees, trois surtout ont pour but de demon- 
trer le droit que pretend avoir le dit F. Belleville a line pleine 
defense devant le defendeur. 

La premiere est rapport6e au 1 vol. de Strangers Reports, 
page 556. Un bref de mandamus y fut accords enjoignant a 
rUniversitfe de Cambridge de rendre a Tapplicant "Richard Bent- 
ley ses degr6s acad6miques qui lui avaient H€ enlcv^s sans cause 
raisonnable et sans avis. 

Pour bien comprendre la portfee de cette decision, il faut 
savoir qu'en Angleterre les TJniversitgs sont des corporations, 
regies par des chartes et des statuts speciaux, et sous le contr6le 
de la Cour du Banc de la Reine ; que leurs membres ne sau- 
raient etre exclus ou privfes de leurs titres sans cause valable, et 
que cette exclusion doit 6tre faite d*une maniire ligale. Comme 
le disait, dans la cause cit^e, Tavocat de R. Bentley : 

" They, as all other corporations, must shew the removal to 
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be for a reasonable cau$*% and that the proceeding has been in-a b«";^**i« 
legal manner." ^«** 

II faut observer en outre que dans quelques Universit6s, et 
notamment dans celle de Cambridge, le chancelier ou le vice- 
chancelier est un veritable juge exer<;ant tons les pouvoirs d'une 
Cour pour les causes originant entre universitaires ; et qu'une 
congregation composee de membres assign^s par le chancelier 
ou vice-chancelier y constitue aussi un tribunal qui pour des 
causes raisonnables pent priver un membre de TUniversitfe de ses 
titres ou d6gr6s.. 

Dans la cause citee, Richard Bentley, assigne a comparaitre 
devant le Vice-Ohancelier, avait parle de celui-ci en termes m6- 
prisants, disant qu'il n'obeirait pas a Tassignation, qu'il n'6tait 
pas son juge. 

Le Vice-Chancelier d^clara Bentley coupable de m6pris de 
Cour, et dechu de ses degr6s academiques. Puis il convoqua la 
congregation, qui, sans aucun avis donn6 cL Bentley, et sans tavoir 
entendu, lui enleva ses titres et dfegres. 

II y avait done dans cette cause un d4ni de justice commis par 
des tribunaux infcrieurs, sur lesquels la Cour du Banc de la Beine 
avait juridiction. Rien d'6tonnant qu'elle soit intervenue par 
mandamus ; eUe n'a fait que ce qu'elle devait faire. 

La cause que j'ai i juger est bien differente. 1 ^ . Le d6fen- 
deur n'est pas un tribunal. 2 ® . II ne pent pas enlever a Belle- 
ville sa charge, ni prononcer centre lui aucun jugement quel- 
conque. 8 ^ . S'il est plus tard privfe de sa charge, il le sera par 
la couronne qui la lui a conf6r6e durant bon plaisir seulement, et 
qui n'a pas besoin de cause raisonnable Ugalement prouv^e pour la 
lui enlever. 

Les deux autres causes sont celle du Roi vs, Benn rapportee 
an 6eme vol. des Term Reports, p. 198, et celle " The King vs. 
The Justices of Stafford'' rapportfee dans le vol. 5, des Rapports de 
Neville et Manning, p. 94. EUes sont toutes deux semblables, et 
dans mon opinion elles ne font que consacrer le principe m^me 
suT lequel repose ma decision, savoir que le mandamus ne doit 
etre accordfe que pour forcer k Tacoomplissement d'un devoir 
certain et imp^ratif. 

En effet, voici la question decid6e dans ces deux causes : 

Certaines personnes nfegligeant de payer certaines taxes 
qu'elles devaient, aprds demande, les juges de paix ou magistrats 
furent requis d'emaner centre elles un mandat de saisie (warrant, 
of distress). La loi permettait cette procedure et disait : " It 
shall be lawful for any justice upon proof on oath of such de 
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Beueriue maiid and non-payment, by warrant to authorize, etc., etc., etc." 
Doucet. N6anmoins les juges de paix refuserent d'emaner le warrant de 
saisie^ without a previous summons, et les plaignants demanderent 
a la Gour dn Banc du Roi un mandamus pour forcer les magis- 
trats a 6maner le mandat de saisie. La Cour du Banc da Soi re- 
fusa le writ de mandamus, et d6cida que la loi permettait anx 
magistrals d'6maner un mandat de saisie, without a previous sum- 
mons, (it shall be lawful), mais ne leur en faisait pas un devoir. 

" Held that the clause was not obligatory on the justices to 
issue a warrant, without a previous summons." 

Les deux pr6cedents, il est vrai, sanctionnent cette maxima 
invariable exprimSe par Lord Eenyon : " that no man shall be 
punished before he has had an opportunity of being heard." 

Mais ce principe de justice ne saurait etre contests, et c^est 
pourquoi j*ai d6ja dit que si le defendeur en cette cause avait le 
pouvoir de juger, et s'il pouvait prononcer centre Belleville une 
condamnation quelconque, ce mandamus devrait 6tre accords. 
Mais tel n'est pas le cas. 

Faisant argument des deux causes ci-dessus, je puis dire : 
'' ce qui est demands au defendeur en cette cause pouvait Ini 
etre permis [lawful), mais je ne vois rien ni dans sa commission, 
ni dans le statut, ni dans le droit commun, qui le fit obligatoire 
(obligatory). Rien par consequent qui d^montre chez lui un 
devoir impiralif k remplir. 

Le conseil du rapporteur ou d6lateur Belleville a cite un 
grand nombre d'autre causes qui out une application plus on 
moins 6loign6e a la pr6sente affaire. J'ai du rfeferer k ces prece- 
dents dissemin^s dans diff§rents volumes de Burrow's Reports, 
Dowling et Ryland^s Reports, Barnewall et Creswelts Reports, Ne- 
ville et Manning's Reports, Perry and Davison's Reports, Easts 
Reports, Comyris Digest, Harrison's Digest, Adolphus et Ellis's 
Reports, Term Reports, Common Law Reports, English Law and 
Equity Reports, Law Reports, etc., etc. Mais un petit nombre de 
ces causes ressemblent a celle qui m'occupe en ce moment. 

Plusieurs d'entre elles fetablissent qu'en Angleterre le bref de 
mandamus a souvent 616 accordfe pour retablir dans leur fonc- 
tions des cures, chapelains, pasteurs, clercs de paroisse et memes 
des sacristains. Mais il faut observer que ces differents person- 
nages sont en Angleterre des officiers publics, auxquels leur charge 
confere des droits, bin4fices et revenus, et qui n'en doivent pas etre 
prives sans cause valable ; or la loi n'ayant pourvu a aucun reinide 
sptcifiq'^ i^gra/ pour leur protection, les tribunaux leur accordent 
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le mandamus pour les reini^grer quand ilssont injustement et sam *«"j^ 

cause raisonnable exclus de leurs emplois. ^'''**- 

Le plus grand nombre des autres pr6 cedents cites ont pour 

but de repondre a cette pretention de la d6fense : que le bref de 

mandamus doit etre en ternies g^nerauz et non pas commander, 

comme il le fait en cette cause, des acies j udiciaires spicifiques. A 

mon avis, ces decisions etablissent en eifet que des actes fudiciaires 

$p6cifiques peuvent etre ordonn6s aux tribunaux inftrieurs par 

mandamus, pourvu quails ne genent pas Texercice de leur juri- 

diction et n'entravent pas la libert6 de leurs decisions. Sous ce 

rapport done, je croirais le mandamus eman6 en cette cause 

parfaitement regulier et legal, si le defendeur pouvait 6tre consi^ 

der6 comme un tribunal ; mais j'ai d6ja demontr6 qu'il ne Test 

pas. 

De toutes les causes jugees en Angleterre, celle qui ressemble 

le plus a la pr6sente est rapportee au 6eme vol. des Law ReporiSi 

page 411, " The Queen vs. Price Sf others,'' et a 6t6 jugee en 1871, 

Les d6fendeurs etaient des commissaires royaux nomm6s en 
vertu d'un acte du Parlement et charges de faire une enquete 
sur des manoeuvres corruptrices pratiqu^es dans une Election. 
Le statut 26 et 27 Yic, chap. 29, en vertu duquel ils etaient 
nomm6s, et qui r6glait Tenqu^te, contenait entre autros di,sp;;.s:- 
sions : que les temoins interroges par les dits commissaires ne 
seraient pas exemptes de repondre aux questions quand leurs 
rfeponses devraient les incriminer, mais que lorsqu'ils auraient 
r^pondu a de telles questions, si leurs rSponses 6taient de nature 
a les incriminer, ils auraient droit (shall be entitled) de recevoir 
des commissaires un certificat attestant le fait — lequel certificat 
aurait pour elFet d'empecher de prendre des procedures centre 
les dits t§moins pour corruption electorale. 

Le nomme Lovibond avait Hk entendu comme temoin par 
les dits commissaires, et avait fait a certaiues questions qu'ils lui 
avaient pos6es des r^ponses qui rincriminaient. Nganmoins, 
lorsqu'il demanda aux commissaires le certificat auquel il avait 
droit, ils le lui refus6rent. 

Lovibond s'adressa alors a la Cour du Banc de la Beine, et 
demanda contre les Commissaires Price et autres un bref de 
mandamus lour enjoignant de lui dfelivrer le certificat demande. 
La Cour accorda le bref 

La question debattue 6tait de savoir si le pouvoir des 
Commissaires de d^livrer un certificat n'etait pas un pouvoir 
discr4tionnaire, et si leur decision k ce sujet ne devait pas dtre 
finale. La Cour d6cida que le t6moin avait un droit Ugal spMJique 
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Beueriiio ^u ceitificat, et que les Commissaires n'avaient pas, aux termes 

Doutr... ,1^ jj^ JqJ^ ^^ discretion a exercer. EUe d^clara en meme temps 

irAil en ent et6 autrement sous Tautoritfe du statut anterienr 15 

et 16 Vic, chap. 57, remplace par le statut cite plushaut26 et 27 

Vic. f h. 29. 

Quelle difference y avait-il done entre ces deux statuts ? Je 
la ferai mieux saisir en mettant les deux clauses en regard ; 

15et 16 Vic, ch. 57, sec. 10. 

Where any witness is so examined as aforesaid, such witness 
shall not be indemnified under this Act, unless he receive from 
such commissioners a certificate in writing under their hands 
stating that such witness has upon his examination, &c., &c., &c. 

26 et 27 Vic, ch. 29, sec 7. 

Provided always, that where any witness shall answer every 
question relating to the matters aforesaid which he shall be 
required by such commisjsioner to answer, and the answer to 
which may criminate or tend to criminate him, he shall be entitled 
to receive from the commissioners under their hands a certificate 
stating that, &c, &c., &c 

Voici mainteuant comment s'exprime le Juge-en-chef CoCK- 
BURN : 

" I think that under the earlier statute the immunity of the 
witness depends upon the granting of the certificate ; and there 
being no provision that he shall be entitled to that certificate as of 
right, it was in the discretion of the Commissioners to grant it or 
not; and if the witness did not get the certificate, he had no 
means of compelling the commissioners to grant it. It is, however, 
a very different question when w^e come to consider s. 7 of 26 
and 27 Vic, ch. 29. I think that when the Legislature, in legis- 
lating in pari materid and substituting certain provisions in that 
act for those which existed in the earlier statute, has entirely 
changed the language of the enactment, it must be taken to have 
done so with some intention and motive In s. 7 of 26 and 27 
Vic, ch. 29, the witness who is called upon to answer questions 
tending to criminate him, and does answer, is by the terms of 
the section entitled to have the certificate." 

De son c6te le Juge Blackburn disait aussi : " I think that 
the true construction of the earlier statute was that the commis- 
sioners were to exercise a discretion, and that this Court could 
not have compelled them under that statute to do more than to 
exercise that discretion." 

Et r6ferant au dernier statut il ajoute : " but the legislature 
have used words which in the ordinary way of legislation would 



COUET OF QUEEN'S BENCH. 263 

be proper and correct words to express Ihal perfectly legal right "^^^j^^^* 

to a certificate If the legislature have enacted that a witness ^"<^*- 

15 to be entitled to a certificate, then I think a mandamus ought 
to go." 

Comme on le voit clairement, dans le cas cite, les defendeurs 
avaient un devoir spicifioue Ugal a remplir, qui leur etait impose 
par les termes expres d'un statut, et ils avaient refusfe de faire 
ce que la loi leur commandait express6ment. Rien d'etonnant 
done que le mandamus ait ete accorde dans un scmblable cas. 

Observons en outre que sous Tautorite du premier statut, 
comme sous Tempire du second, les temoins auxquels des certi- 
ficats etaient refuses pouvaient invoquer les mfemes raisons de 
justice et d'equite, et que neanmoins le mandamus leur eut et6 
refuse avant le dernier statut. Pourquoi ? Farce que le der- 
nier statut seul^ par ces mots shall be entitled creait en faveur des 
temoins ce droit Ugal spicifique qui doit servir de base an bref 
de mandamus. 

J'ai le droit de conclure, en m'appuyant meme sur les prece- 
dents citfes par le rapporteur ou delateur en cette cause, qu'il n'a 
l)as etabli ce droit Ugal spicijique qui seul pourrait me justifier 
de lui accorder un mandamus peremptoire. 

II convient d'ajouter d'ailleurs que les deux choses que le 
rapporteur ou delateur en cette cause pouvait demander, non pas 
comme un droit Ugal, mais comme Equitable, ne lui ont pas 6te 
refusees par le d6fendeur; je veux parler de sa demande de 
transquestionner les temoins a charge et de produire des t6moins 
a dt-charge. 

En efiet des Touverture de Tenquete, apres l*audition du 
premier temoin, il est prouve que le defendeur a demands k F. 
Belleville s'il avait quefques transquestions a poser, et que celui- 
ci a declar6 n'en pas avoir. 

II est aussi etabli qvCk la reouverture de Tenquete (le 8 aout) 
le defendeur a expressfement declare au rapporteur qWil ne, refu- 
sail pas d^admettre une preuve en defense, mais en temps opportun et 
de la convenance de laquelle il diciderait, 

Un veritable tribunal n'eut pas repondu autrement. Le 
temps de la preuve en d6fense n'6tait pas encore arriv6, et le 
dfefendeur devait termini la preuve d charge avant de permettre 
une preuve a decharge. II est evident du reste que c'Stait le 
droit discritionnaire du defendeur de juger de la convenance de 
cette preuve et de la pertinence des questions. Le rapporteur ou 
dfelateur aurait du se declarer satisfait de ces deux choses quele 
defendeur lui accordait 
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B«ueTiu» On a dit qu'il n'6tait pas instruit, et qu'il n'aurait pas pu 

Doocet. poser aux t6moins les questions convenables! Mais n'oublions 
pas qu'il est juge de paix, et comme tel habitn6 a faire des en- 
qu6tes, et a juger m^me des causes ou les intferets, rhonneur et 
la reputation des families sont quelquefois en jeu. Done, il doit 
etre capable de poser aux temoins les questions n^cessaires pour 
faire connaitre la v6rite, sans Tassistance d'un conseil. 

Le d6lateur Belleville a aussi insists aupres du d6fendeur 
pour connaitre les accusation portees contre lui, et m^me les 
accusateurs, (informers.) 

Le defendeur a refuse de faire connaitre autre chose que ce 
qui est contenue dans sa Commission, alleguant que les instruc- 
tions revues par lui du Gouvernement sont d'une nature confi- 
dentielle et ne doivent pas etre devoilees. 

Cette pretention du d§fendeur me parait bien fondee en droit. 

Best, Law of Evidence, No. 57, dit, en parlant des communi- 
cations priviUgiis : " The matters excluded on grounds of pu- 
blic policy may be divided into political, jvdicial, professional smi 
social. Under the first come all secrets of state : such as state 
papers, communications between government and its officers, 
and the like. A strong application is to be found in the rule 
that the channels through which information reaches the ears of 
government must not be disclosed." 

Cette doctrine est egalement soutenue par Russell on Crimes, 
vol. III., Nos. 910 et 911, Roscoe on Evidence, a pages 154 a 156, 
Sfarkie vol. I, p. 71 et 72, et Philipps, vol. i, p. 273-274 ; elle aet6 
sanctionn^e de la maniere la plus formelle dans la cause de Har- 
rison vs. ^Bush, 6 Ell. et B., p. 344, ou il s'agissait pr6cis6ment de 
plaintes faites contre un magistrat a Tetfet de le faire demettre. 

Ajoutons que dans I'affaire qui m'est soumise le defendeur 
est charge* de s'enqu6rir non seulement des accusations portees 
contre Belleville, mais aussi de I'administration generale de la 
justice dans ce district; ce qui doit 'aj outer au caractere confi- 
dentiel des plaintes faites etdes communications 6changees entre 
le gouvernement et son officier. 

Cette derniere parole m'amene a dire un mot d*une question 
fort discutee en cette cause, savoir, si un mandamus pent 6tre 
emane contre les officiers de la Couronne. II n'y a aucun doute 
qu'en principe le mandamus ne pent etre accorde contre la Cou- 
ronne ni contre ses officiers agissant comme tels. Cela est reconnu 
par Tapping, No. 113, et dans plusieurs decisions importantes, 
surtout les suivantes, dont la derniere date de 1872 : " The King 
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vs. the Commissioners of Customs, 5 A. ox E. page 380," " The ^^J^- 
Queen vs. The Lords oj the Treasury, 7 Law Reports, p. 387." ^'*** 

Neanmoins il Giui admettrp que lorgqu'w/^ devoir impiratij 
leur est impose par un statut, les officiers de la Couronne pen- 
vent etre soumis au mandamus, parce qu'en sanctionnant ce 
statut la Couronne s'est veritablement dessaisie de ses droits, 3n 
ce qui concornc la chose commaud^e a ses officiers. 

Ainsi lorsque par uu statut une somme d'argent a ete appro- 
pri6e a titre de pension ou de salaire a telles personnes, ou telle 
classe de personnes, il me semble que la Couronne s'est par la 
dessaisie de cette somme, et que ses oflBiciers n'en sont plus les 
administrateurs mais les depositaires. Si done ils refusent de 
la payer aux personnes qui y ont droit, elles devront pouvoir 
recourir au mandamus vu qu'il n'y a aucun autre remede l^gal. 
C'est ce qui parait avoir ete reconnu dans plusieurs decisions et 
notamment les suivants : '* The King vs. The Lords Commis- 
sioners of the Treasury, 4 A. et E., p. 286," ** The King vs. The 
Lords of the Treasury, 4 English Law and Equity Reports, p. 
277" 

Sans vouloir trancher absolument cette quef^tion, non plus 
que celle de savoir si le defendeur doit etre range dans la cat6- 
gorie des officiers de la Couronne, Crown servants, il est certain 
que Texecution du mandamus, s'il etait accord6 en semblable 
cas, deviendrait souvent impossible. 

II pent se faire qu'aujourd'hui le defendeur ait fait son rap- 
port au G-ouvernement, ou que la commission qui lui avait 6t6 
donn^e soit revoquee. Dans Tun et Tautre cas, il aurait cesse 
d'etre commissaire, et il n' aurait plus le pouvoir d'obfeir au bref 
de mandamus. 

II peut se faire encore que les instructions re<?ues par lui 
ne lui permettent pas ce que le bref demande ; et alors ne serait- 
il pas dans la position decrite par Tapping, p. 69, of an inferior 
ministerial officer who obeys a power which he is unable to resist ? 

Dans tons les cas, j'ai demontr6 que le statut 32 Vic, ch. 8, 
ni sa commission, ni le droit commun, ne faisaient au defendeur 
un devoir Ugal d'accorder au rapporteur ou delateur en cette 
cause les quatre choses qu'il demandait. Le droit Ugal sped- 
fique, clair et certain, requis par nos lois et la jurisprudence 
anglaise, qui est la notre sur cette matiere, pour servir de base 
au bref de mandamus, fait done defaut en la presente cause, et 
la Requete libellfee doit etre renvoyee. 

Jugement : Apres avoir entendu les parties par leurs avo- 
cats, vu les procedures et la preuve de record, et sur le tout 

34 
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delibere ; considerant que Flavien Boucher Belleville, le rap- 
porteur (relator) en cette cause, n'a pas 6tabli qu'il ait en ou 
qu'il ait un droit legal et spicifique aux quatre choses qu'il a 
demandfees et qu'il demande au d^fendeur en cette cause ; con- 
siderant que le dit d6fendeur n'etait pas et n'est pajs tenu ni 
oblige d'accorder ces qniatre choses, soit par sa commissioD, 
soit par la loi, et qu'en n'y acquies^anl que partiellement il a 
exerc6 un pouvoir discr^tionnaire qu'il avait ; considerant qu'il 
n'est pas un tribunal et qu'il ne pent faire le proces du dit Fla- 
vien Boucher Belleville ni prononcer centre lui aucune condam- 
nation quelconque, mais qu'il est seulement charge de faire etde 
rapporter une enquete administrative pour I'information du Gron- 
vernement de cette Province, nous d6clarons la requite libellee 
du dit Flavien Boucher Belleville non fondee, et la dite requite 
libellee est en consequence renvoyee, et le bref de mandamus 
emane en cette cause est annuie [quashed) et mis de c6te, le tout 
avec depens contre le dit Flavien B. Belleville. 

OFarrell, for Appellant : — The Commission clearly shews 
that misconduct and wilful misfeasance in office, not specified 
in the commission, had been solemnly charged against the Ap- 
pellant before the Lieutenant-Governor, and that tho Respon- 
dent was actually empowered to enquire into the judicial con- 
duct of Appellant as a Justice of the Peace, and to collect such 
evidence either orally or in writing, as might ensure Appellant's 
dismissal in disgrace from the magistracy, from the honors and 
emoluments of such an office, and would expose Appellant io 
criminal prosecutions for misfeasance, and establish a perpetual 
record in the Government archives to serve as a bar forever 
to Appellant's advancement in public life. 

Without any previous notice to Appellant the Bespondent 
arrived at Malbaie, and began preparations for making his 
enquiry into Appellant's conduct. 

The Appellant, having accidentally heard of the Respon- 
dent's intention to carry out the investigation in a secret and 
star-chamberlike fashion, deemed it his duty to call on the Res- 
pondent, in company with his Counsel, on the 28th July, 1874, 
with a verbal and written request for a full defence upon the 
enquiry that the Respondent was about to make into the Appel- 
lant's conduct. That verbal and written request asked for the 
following four privileges of defence, namely : 

1 ^ A detailed statement or specification of the charges or 
accusations against the Appellant which the Respondent was so 
about to investigate. 
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2 ^ The right to have present, during that investigation, 
Connsel merely to advise him, the Appellant. 

8 ^ The right of cross-examining the witnesses examined 
against Appellant. 

4 ® The right of examining witnesses on his, the Appellant's, 
defence. 

The facts admit of no difficulty ; the questions submitted to 
this Court are questions of pure law. 

To that request for a full defence on the part of the Appellant, 
the Respondent answered at once that he, the Respondent, would 
not in any case permit the Appellant to have Counsel present at 
the investigation ; but that, as to the other points, he, the Res- 
pondent, could not, for the moment, give any answer ; and that, 
before beginning his enquiry, he, the Respondent, would send a 
written answer to the written request of Appellant, over the 
signature of his Counsel, for a full defence on the enquiry. 

Four grounds only are set up by the Court below in themo/iv^ 
of the judgment quashing the writ oi mandamus /'those grounds 
are : 

I. and II. The Appellant has not shewn any specific legal 
fight to have a defence, or any legal obligation on the Respondent 
to grant such defence. 

III. The Respondent, in granting part of Appellant's demand, 
exercised a discretionary power vested in him. 

I V. The Respondent was not a Tribunal, and could pronounce 
no sentence on Appellant, and was merely pursuing an adminis- 
trative enquiry for the information of the Government. 

It seems plain that, if the Appellant has a right of defence, 
that defence must consist of the four things which make up a 
defence at Common Law, and which are required by Appellant, 
namely : an indictment, a Counsel to advise, cross-examination, 
and witnesses in answer, and that the mandamus had to particu- 
larize the nature of Appellant's demand, so that the Public Officer 
might be instructed, in a precise manner, as to what he was 
bound to do, and that,'in such case, proof, in Law, of the Appellant's 
right of defence would 'be a complete answer to the third and 
fourth grounds of Respondent's Difense en Droit. (1) In any case, 
the Appellant is confident that the authorities establish conclu- 
sively the right of defence, and the suppression by mandamus of 
all acts of injustice which have no other effectual legal remedy, 

(1) F»dt infra. 



BeUcrUl* 
2>oa««V 



. 268 COUKT OF QUEEN'S BENCH. 

'^'J^^ and shew many orders by mandamffs to Tribunals and Public 
Doucst. Officers and Functionaries to perform a particular act, and to 
perform it in a particular way, and to hear a cause in a particuluT 
way, and to control, direct and influence what the judgment 
below and the flesi)ondent's pretensions would point out as 
discretionary powers. 

The Respondent urges that to disclose to the Appellant the 
confidential correspondence he had with the Uovernment, or the 
instructions received by him from the Government as to the 
execution of the Commission, would bo prejudicial to the public 
interest, but the Appellant did not require communication either 
of the correspondence or of the instructions, but merely asked a 
simple statement of the charges — in fact, the indictment of the 
Government against him. This the Respondent, at all times, 
positively refused to give, though he could have done so, without 
revealing the secret instructions of the Government. The 
Appellant contends, and hopes to be able to shew by authority, 
that no privilege of secrecy attaches to any such proceedings as 
those of the Respondent, and that the respondent having, (it is 
to be presumed from the facts of the case, with the assent of the 
Local Government,) consented to break the spell, and waive the 
privilege of secrecy, by inviting Appellant, from the outset, to be 
present at the enquiry, and by afterwards consenting to allow 
Appellant to cross-examine the witnesses against him, a complete 
and thorough waiver of such privilege of secrecy took place, and 
Appellant became entitled to the fullest information, and the 
fullest defence that a man upon his trial has a rijrht to get. 

The Respondent's pleas and the evidence establish that after 
having absolutely refused to the Apj^ollant any other privilege 
than the mere right of being a spectator, and after the service on 
him, the Respondent, of the mandamus, and after an adjournment 
of a week and a trip to Quebec, the Respondent, on his return, 
offered the Appellant the further and only privilege of cross- 
examining the witnesses against him. It is singular that the 
Court below could not see, in that feet, a reason for even con- 
demning the Respondent in the costs of the mandamus up to that 
confession by the Respondent of Appellant's right to that one of 
the four things required by the Appellant in his petition for man- 
damus. 

In any case, the yielding by the Respondent on that point 
completely destroys any pretence to any further claim ibr secrecy 
and shews there was no real secret in the matter, but a mere 
attempt to trump up some unfounded charge against Appellant, 
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in order to have Appellant dismissed in disgrace from the b«>ijj*"» 
Magistracy, and perhaps indicted criminally for misfeasance, and ^^•"<**- 
to ruin and destroy the Appellant's character by a secret record 
in the Government archives, of infamous, but unfounded, charges, 
to bar forever Appellant's chances of temporal advancement. 

The tenor of every document and of every pleading produc- 
ed by the respondent in this case shews that the Appellant tacis 
on his TRIAL. The Commission suffices ; it empowers the respon- 
dent to enquire and report upon " des plaintes poriies contre 
*' Flavien Boucher Belleville, un des Juges de Paix du district 
" de Saguenay, relativement a certaines procedures instruites de- 
" vant lui en sa quality de Juge de Paix," and then states that 
the administration of Justice in that district has lately been 
" entrav^e dune maniere grave.'' The Commission then further 
empowers the respondent to enquire and report •* sur les fails 
" imputes au dit Flavien Boucher Belleville, el sur sa conduite 
'' dans les procedures dont il est fait mention plus haut, et g6n6- 
'* ralement sur Vadininistration de la Justice dans le dit district de 
" Saguenay, dans le but de decouvrir la vftRlTfe des accusa- 
" TIONS port6es contre le dit Flavien Boucher Belleville." 

It is idle to say, as the Judgment appealed from states, that 
the respondent was no Tribunal and had no power to pass sen- 
tence on appellant ; it is evident that the respondent performed 
the functions of the Petty-Jury on a criminal trial, found the facts 
and reported them by verdict to the Judge, (the Executive,) for 
.sentence. It is equally idle to pretend that f he respondent was 
called upon by the Commission to make an enquiry into the 
administration of Justice, a matter about which appellant was 
not concerned, and had no right to be informed. The very Com- 
mission which gave the respondent his only powers expressly 
declares >that the mal-administration of Justice was alleged to 
have resulted from the acts of appellant. In any case, what pre- 
vented the respondent from pursuing the two enquiries separa- 
tely, if they were separate to their character ? 

Such being the case, and the appellant being upon his trial, 
it appears manifest to the appellant that the questions of law in- 
volved in this case may be resumed in the following propositions ; 

1st. A man, upon his trial, has a right of full defence, com- 
prising a detailed statement of the charges, a right to presence 
of Counsel for advice at trial, a right of cross-examining witnesses 
against him, and of producing and of examining witnesses in 
answer, granted to him by the G-reat Charter and by the Com- 
mon Law of this country. 

2nd. The right of full defence against an accusation is not 
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Btu«Tiu« at all discretionary, to be allowed or withheld at the discretion 
DoaMi. ^f tijg Tribunal or of the Functionary or Officer. 

3rd. The writ of mandamus is founded on the Grreat Charter, 
and is the remedy for every wrong and every injustice for which 
there is no other legal, spscific remedy, and even where there is 
a remedy, but not a speedy and effective one. 

4th. Mandamus lies to compel the performance by Tribunals, 
and Functionaries, and Officers, of particular acts, and in a par- 
ticular manner. 

5th. Mandamus lies to control, direct and influence discre- 
tionary powers of Tribunals, Functionaries and Officers, where 
the discretion has been exercised with gross injustice, and where 
there is no other legal, specific remedy. 

6th. There is nothing in the Quebec Statute, 32 Victoria, 
Chapter eight, or in any other Statute, repealing the Charter and 
Common Law right of a full defence. 

7th. No claim for privilege on the score of secrecy is borne 
out by any Law, or by any legal decision, as being a reason for 
the denial of the right of defence against an accusation. 

8th. Even supposing any such privilege had ever existed, 
the respondent had fully and completely waived and renounced 
any such privilege. 

The appellant proceeds to establish by authority and reason 
these several propositions : 

1st. The appellant, being on his trial, iUag-na-CAar/a and the 
Common Law give to him the fullest right of defence to all 
accusations brought against him. Reeve, History of Eng : Law, 
vol 1, p.283, to 286. 

An unvarying, unbroken chain of precedents from the time 
of Pratt down to Denman without one solitary decision the other 
way, establish clearly every man's right to be heard before being 
condemned. Sometimes it is a fellow of Cambridge deprived of 
his degree without defence ; or it is a Parish clerk dismissed 
without a hearing ; or it is the Dean of Dublin expelled summa- 
rily from his living ; or it is the case of a special rate which a 
statute allows the justice to levy by distress without a previous 
summons, and which distress justices are declared on mandamus 
to have been justified in refusing without a summons, in disobe- 
dience of a statute that had improperly suppressed the right of 
defence. 

Rex vs. the Chancellors^ &c., of Cambridge. Strange's Re- 
ports, 666, 666, is a casewhere,byPRATT,Ch. J.,andPoWYS, Eyrk 
and FoRTESCUE, Justices, a mandamus was granted to restore 
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Bichard Bentley to his academical degree of arts, after deprive- B^vtti« 



tion of the same by the University authorities without summons 
and without defence. In that case, Sir John Fortescue made 
use of these remarkable words : " I have heard it observed by 
" a very learned man, upon such an occasion, that even God. 
" himself did not pass sentence upon Adam before he was called 
" upon to make his defence. ' Adam,' says God, ' where * art thou ? 
" Hast thou not eaten of the tree whereof I commanded thee 
" that thou shouldst not eat ? ' And the same question was put 
" to Eve also." Parish Clerks,Mismissed without a hearing and 
without a defence, have been restored on mandamus to their 
office.(l) 

Although a statute authorizes a levy by distress, without 
summons, for rates, immediately after their imposition, the Jus- 
tices were held to be right in refusing to issue distress without 
a summons, and such Justices could not be compelled to do so. 
In one case, one of the learned Judges observed : " It is an 
invariable maxim of our Law that no man shall be punished 
before he has an opportunity of being heard."(2) 

There is no instance on record of any enquiry of any sort 
having been made into the conduct of a man, without his having 
had fhe fullest opportunity of being heard, and of putting in his 
defence. The appellant defies the respondent to cite a siLglu 
case to the contrary 

In the very worst and most tyrannical epoch in the history 
of the EngUsh Judiciary, 'in the days of Jeffreys even, never has 
the right of Counsel to advise been refused to a man upon his 
trial ; and it is no answer to appellant's claim for a Counsel to 
advise him, to say that, during investigations before Justices of 
the Peace in England and here, attorneys have been excluded 
from the room ; that practice is, perhaps, sanctioned by an ex- 
press clause in the Justices Acts in England and here, which 
enables the Magistrates, in certain cases, to have their proceed- 
ings secret. In the only case reported in England, it was an 
attorney who was excluded ; and, in rendering the Judgment 
which justified the attorney's exclusion under that clause, Mr. 
Justice Bayley observed, with the concurrence of his brother 
judges, that, if the person excluded had been a Barrister, the 
case would^ have been very diflFerent. There is, however, no 

(1) Rex n. Warren,--! Cowp., 370 ; Rex vs. Dayies,— 9 Dowltng & Ryland'i Reporta, 
234 ; Rex vb* Neale,~4 Neville & Manning's Reports, 868. 

(S) R. vs. Haghei, Mayor and Jostioes of Stafford, 3 Ad. and B., 426 ; R. ti. Bean aad 
Clmroh, 6 T. tL, 108; R. n. Dublin (Dean), Strange, 536. 
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^tUjTjii* clause in Ihe Quebp<*. Statute, 32 Vict., Chap. 8, or in any other 
i>o«<»*- Statute or Law, which empovrers the Commissioner to make i 
Star-Cfaamber of his enquiry ; and the examples of the Royal 
Commission to enquire into the failure of Justice after the Cor- 
rigan-murder trial, and of that other celebrated Royal Commis- 
sion to <?nquire into the Pacific Railway scandals, are striking 
e^mples of the contrary course being the projler one. 

2nd. Such right of defence is not at all discretionary, to be 
allowed or withheld at the pleasure of the Tribunal, the Func- 
tionary or the OflScer. 

4^11 the authorities cited in support of the First Proposition 
shew conclusively that the right of defence is not a matter oi* 
discretion. A discretionary right thoroughly fills the idea of 
absurdity ; if it were a mere matter of discretion, to be given or 
relused at the will of every petty tyrant, it could not be called a 
right ; it would be but a favor. 

3rd. The writ of mandamus is founded on the Oreat Charier, 
and is the remedy for every wrong, every injustice, for which 
there is no other legal, specific remedy, and even where there is 
a remedy, but not a speedy and effective one.(l) 

4th. Mandamus lies to compel the performance by Tribunals 
and Functionaries and Officers of particular acts and in a parti- 
cular manner. 

The respondent has been led into error on this point by 
inisapprehension of Tapping's real meaning in a passage to be 
found at p. 13 of his Treatise on mandamus ; and Tapping himself 
, there misapprehends the real scope of the decision he there 
quotes, namely, 9 Adolphus & Ellis' Reports, p. 546, R. vs. Middle- 
sex, (Justices). Tapping says : 

" The duty must be imperative, not discretionary ; 



(1) Comyn'B Abridgment, vbo. mandamus; Tapping on mandamus, p. 2; Baoon'i 
Abridgment, ?bo. mandamns; R. ts. Blooer, 2 Burr., 1043; R. vs. Barker, 3 Borr., U6^; 
Letch's Case, 4 Burr,, 2186; R. vs. Canterbury, (Arohb.), 8 East. 213; R. vs. Canterbary, 
(Arehb.), 16 East, 635 ; R. vs. Dublin, (Dean), Strange, 536 ; R. vs. Boaworth, Str., 1113; R- 
n, CbMter, (Bp.") 1 T. R., 404; R vs. Ely, (Bishop). 2 T. K., 345; R. vs. St. Cath. Dock Co. 
. 4 B. ftnd Ad., 360 ; R. v«. Wlcdham, I Cowp. 377 ; R. v*. Norfolk, (Justices) 1 D. and R.. 75; 
R. v«. Fowey, (Mayor), 4 D. and R., 132 ; R. vs. Montaoute. 1 W. Bl. 74 ; R. vf . Gloucetter, 
(Jnitioes), • N. and M., 117 ; R. vs. Leeds, (Justices), 4 T. R., 583; R. vs. Wilts, (JusticeO, 
16 9Mt,.a63; R.T1. Essex, (Justices), 4 B. and A., 276; R. vs. Salop, (Justices), 4 B. and 
Ad., 626; R. vs. Suffolk, (Justices), 9 D. and R., Ill; R. vs. Bri8tow,'6 T. R., 170; R.w- 
East, Coun. R. Co., 10 Ad. and E., 663; 1 Wilson's R., 266; Barnewall & Adolphus' R, W«; 
JPunewaU Jk Alderaon's R., 590; 1 Wm. Blaokstone's R., 54; R. vs. Payne, 6 Ad. and B.,3M, 
A. TS. Exeter, (ChapUr), 12 Ad- and B., 628 ; R. vs. Samm, (Bp.), Strange, 1082. 
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" It does not lie to command the doing of a particular judicial B«"j^iii« 
*' act, for such an act is clearly discretionary ; and therefore it is D<»cet 
" that the Writ, when directed to judicial persons, is general in 
" its terms. Thus the quashing of a rate, being a judicial act, 
" the Court of B. K. cannot command the Justices by viandamus 
" so to do " 

This is an error of Tapping's, derived from the incorrect and 
imperfect report of the case given in 9 Adoiphus Sf Ellis. The 
case is fully reported, with the sayings and reasons of the Judges, 
in 1 Perry Sf Davidson's Reports, p. 402. 

The facts of the case were as follows : an illegal rate had 
been imposed on the county, and, in the usual course of business, 
the rate came up before the Justices of Middlesex in Quarter 
Sessions. The Justices refused to act at all upon the rate, part 
of it having been already collected, most likely by distress in 
some cases, and the parties so collecting that rate by distress 
would have been indictable, if the Quarter Sessions had quashed 
the rate. When the case came up in B. E., on application for 
mandamus to compel the Justices to quash the rate, there were 
but three Judges on the Bench, Denman, Ch. J., Littledale, 
and Coleridge. Two only of them stated that mandamus did 
not lie to compel the Justices to quash the rate, and Denman's 
reasons were that another effectual and speedy remedy existed 
to quash the rate, namely, a Certiorari, and that, if the rate were 
quashed otherwise than by Certiorari, those who had distressed 
for the rate would lose the protection afforded by 12 George II, 
ch. 29, § 18. Coleridge also stated that the Court of Quarter 
Sessions had no power to quash the rate. Coleridge would, 
therefore, naturally refuse to compel the Justices to perform 
what he conceived to be an illegal act. The statement of Tapping, 
so relied on by the respondent to prove that mandamus does not 
lie to compel the performance of a judicial act, rests, therefore, 
on the unsupported dictum of one Judge, Mr. Justice Littledale. 

If Tapping had said that mandamus does not lie to compel 
Tribunals to decide a case on the merits in any particular way, 
or to control the discretion tribunals have of deciding on the 
merits according to their lights, his opinion would have been in 
accordance with other passages of his same work and with all 
the other decisions ; and it will be seen by other parts of Tapping's 
work, and by the decisions, that that case of the Middlesex 
Justices has been repeatedly, since that time, overruled by the 
same Judges and by their successors. 

85 
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Boueviue Many cases shew that Tribunals, Functionaries and Officers 

^^***- have been compelled by mandamus to do a particular act in a 
particular way.(l) 

Mandamus has issued to Royal Commissioners appointed to 
enquire into Bribery, to compel the Commissioners to give to a 
witness, who had testified, the statutory Certificate which the 
Commissioners had refused to give him.(2) 

6th. Mandamus lies to control, direct and influence discre- 
tionary powers of Tribunals, Functionaries and Officers, where 
the discretion has been exercised with gross injustice, and where 
there is no other legal specific remedy. (3) 

Tapping on mundamus, p. 4, says : — " It is therefore resorted 
" to on all occasions where the Prosecutor has a legal power 
" consequent upon the violation of some legal right or duty, for 
" which the Law has not established any specific or adequate 
" legal remedy^ and where, in justice and good government, there 
" ought to be one." 

The Writ of mandamus has been used in England to control 
the discretionary powers of Judges, of High Functionaries such 
as the Board of East India Directors, and even Royal Commis- 
sioners themselves.(4) 

In the case of iJ. vs. Price et al., 4 L. R., Q. B., 411, the 
defendants were Royal Commissioners, under an Imperial Sta- 
tute, for an enquiry into certain corrupt practices at an election. 
The Statute declared that any witness who, in the opinion of 
the Commissioners, should fully disclose all he knew of such 
corruption, should receive from the Commissioners a certificate 
to that eflTect as a protection against a prosecution on his own 



(1) R. vs. York, (Justices,) 2 B. and C, 771; R. vs. Bucks, (Justices,) 9 D. and R., 777; 
R. T8. Recorder of Stamford, 1 P. and D., 72; R. ts. Derbsrshire, (Juitioes,) 14 Bng. L. and 
Eq. R., 170, 178, (A.I). 1852) ; R. vs. Cumberland, (Jastioes,) 2 B. and C, 695; R. ti. Lord 
of Hundred of Milverton, 3 Ad. and E., 284; R. vs. Clerk County Court of Surrey, 12 Eng.L. 
and Eq. R., 428; R. vs. Wilts, (Justices,) 10 East, 404 ; R. vs. Surrey, (Justices,) 4 D. and 
R., 308; R. vs. Somerset, (Justices,) 4 D. and R., 404; Middlesex, (Jnetioei,) • Eng. L^ and 
Eq. R. 267. 

(2) R. vs. Price, et aL, 6 L. R. Q. B., 411. 

(3) 4 Dowling & Ryland, 264, 308, 352, 434, 489, 734; R. vs. Marsh; R. vs. Surrey, (Jas- 
tioes) ; R. T8. Rix ; R. vs. Somerset, (Justioes) ; R. vs. Warnfcrd ; R. vs. Kiddy. 

(4) R. vs. Barker, 6 Ad. and E., 388 ; R. vs. Stapylton, 7 Com. Law R., 390 ; Kent» (Jas- 
tioes), 7 East, 469; R. vs. East India Directors, 4 B. and Ad., 530 ; R. vs. Commissioners of 
Court of Requests of London, 7 Bast 292 ; R. vs. Court of Fandwioh, Strange, 113 ; R. vs. Tod. 
(Jnstioe,) Strange, 531; R. vs. Lewis, Strange, 835; R. vs. Monmouth, (Mayor,) 5 L.R.,Q- 
B., 251; R. vs. Lords Commissioners of the Treasury, 4 Eng. L. and Eq. R. 277. 
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evidence ; and the Statute gave to the Royal Commissioners a Beiieviue 
discretion in the granting of such certificates. A witness, ^^^^ 
examined before the Royal Commissioners, had been refused a 
certificate by them, and applied to the Court of Queen's Bench 
for a mandamus to compel the Commissioners to grant the wit- 
ness such certificate. Held, that the Mandamus must issue. 

The mandamus is so much esteemed as a remedy in England, 
that, by the Common Law Procedure Act, a Writ of mandamus 
can now be obtained to compel the specific performance of 
things promised to be done by parties in their ordinary contracts. 

6th. There is nothing in the Quebec Statute, 32 Vict., ch. 8, 
or in any other Statute, repealing or taking away the Charter 
and Common Law right of defence. 

A perusal of the Quebec Statute shews that it contains no 
such provision, and the appellant defies the respondent to shew 
any Statute, Law or Jurisprudence taking that right away. 

7th. No claim for privilege on the score of secrecy is borne 
out by any law or by any legal decision, as beiug a reason for 
the denial of the right of defence against an accusation. 

The respondent in the Court below relied very much on a 
case reported 5 Hurlstone and Norman, 832, of Beatson vs. 
SkenCj as establishing his right to the privilege of secrecy which 
he claimed below. In that case the defendant had made a 
report to the General commanding in the Crimea, animadvert- 
ing on the plain tifi*'s conduct in a manner that the plaintiff 
deemed to be falsely and maliciously slanderous, and the plain- 
tiff* sued the defendant for damages on their return to England. 
The head of the Department, who had the obnoxious Report in 
his possession, was summoned as a witness to produce it. He 
attended as a witness, but swore that he believed the publica- 
tion of its contents would be injurious to the public service^ 
and he declined to produce it in Court. Baron Bramwell, who 
presided, refiised to compel him to produce it. The propriety 
of the Judge's ruling came up for discussion in the Court of 
Exchequer, and the Court, (Baron Martin dissenting, p. 854,) 
HELD that the head of any Department of the British Govern- 
ment, and not the Judge, is to decide whether the production of 
a public document is injurious to the public service. Baron 
Martin holding that, whenever the Judge is satisfied that a 
document may be made public without prejudice to the public 
service, the Judge ought to compel its production, notwithstand- 
ing the reluctance of the Head of the Department. In render* 
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BeueTiiie jjjg jtidgment in that case, the Chi^sf Bi.RON said, with the con- 
Doucot. currence of the Judges agreeing with him iii opinion, that, if 
the Head of the Department had not attended in person to swear 
that the production of the document would be injurious to the 
public service, the case would be very different ; and he gave it 
to be understood that if the Head did not come to swear, that a 
mere understrapper could not replace him, and that the docu- 
ment ought to be produced. 

The appellant has failed to see the bearing of that decision 
as against his pretensions in this case. The refusal to compel 
the Head of the Department to produce the defendant's Report 
in that case arose, as the Report of the case clearly shews, from 
the danger to the British Empire of publishing information of 
advantage to continental nations in shewing up the working of 
British military organization, and perhaps the very weakness of 
that organization. But appellant would ask, what parity is there 
between the Head of a Department in the mighty British Em- 
pire, and one of the managers of the petty Municipal Council 
known as the Local Government? What danger is likely to ac- 
crue to the IVace of the World from a knowledge of the paltry 
secrets of His Honor the Lieutenant Governor, in Council ? And 
the appellant would also draw attention to the fact that that au- 
thority has no bearing on this cause, since the appellant never 
asked for the production of any document, nor for a statement 
of the contents of any document, in the possession of any mem- 
ber of the Local Government ; the appellant would also draw 
the attention of this Court to the fact that no affidavit of any sort, 
or from any person, was filed in the Court below tending to shew 
that giving a specific statement of the charges against appellant 
or the right of defence would injure the public service. Who is 
silly enough to believe so ? To say that the issuing of a Commis- 
' sion of that sort by the Local Government, f >r the trial of a 
British subject on criminal charges, confers on the minion of the 
Local Government the privilege of an inviolable secrecy, and the 
right, in consequence, to deny the right of defence to the accus- 
ed, is to say, and to enforce in practice, the abominable doctrine 
that His Honor the Lieutenant Governor may wipe out the most 
glorious Chapter of the Charter, and utterly abrogate the Com- 
mon Law. 

The case of Stockdale vs. Hansard^ (9 Adolphus & Ellis, 1 ; and 
36 C. L. Reports, 38) shews conclusively in the language of Lord 
Dkntman, that " whatever privilege may attach to the irrespon- 
sible head, there is no priyilege for its servile minion/' 
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To shew that the respondent was acting judicially, the ap- b^j^^*h« 
pellant begs leave to refer to the case of Dickson vs. Earl of Wi- ^"**** 
ton (3 Foster & Finlason s R.) in which, speaking of two offi- 
cers of Militia enquiring into the conduct of the plaintiff, Colonel 
Dickson, Cockburnt, C. J. said : 

" If they were sitting as a Board of Enquiry, their i>o8ition 
" was judicial, and their proceedings are open to remark." And 
again, during the same trial, (p. 573) Cockburn, C, J. said : 

" A Board of Enquiry is bound to conduct the Enquiry ac- 
" cording to the established Rules of Law. If they do not do so, 
" the responsibility rests with them." 

Does not that authority clearly shew that, in the opinion of 
Chief Justice Cockburn, two Militia Officers, authorized by 
Grovernment to sit as a Board to enquire and report upon the 
conduct of a Militia officer, with a view to his dismissal, occupy 
a judicial position, and must govern their proceedings by tiie 
established Rules of Law ? Does not that case establish that the 
respondent had no right to shroud himself in mystery, and to 
refuse all information as to the charges, and all the right of de- 
fence. Where does the respondent find the Law that the statute 
32 Victoria, Ch. 8, by making no mention of the mode of making 
the enquiry, confers upon him the power of making the enquiry 
as he pleases ? Is not such a position the very acme of absurdity ? 
Is it not plain that, since the statute is silent as to the secrecy of 
the proceedings or to the mode of the enquiry, the commissioner 
is, like all other tribunals, governed by the Rules of the Common 
Law in making the Enquiry, and must hold an open Court, -and 
give the full benefit of defence. 

Before ordinary tribunals an attorney may not be excluded 
from the sittings, Hawletl vs, Laycock, C. & P., 674. 

Simmons on Courts Martial, 408, says that, in order to prevent 
a public document from being produced in evidence, the Head 
of the Department must come into Court to swear that the pro- 
duction of the document would be injurious to the public service. 

No such evidence was offered or given in this case in the 
Court below. 

In the case of Attp. General vs. Davison, (McClell & Young, 
160,) depositions, taken before Royal Commissioners appointed to 
enquire into certain abuses, without having given defendant 
opportunity of defence or evidence in rebuttal, were rejected as 
illegal testimony. 

•The appellant having thus, it seems to him, triumpl^antly 
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Beueriue ghewn that he was entitled to the fullest defence before the res- 
Dottcct. pondent, and that no pretended claim of the respondent to a 
privilege of secrecy could interfere with that right of defence, 
it is plain that, if appellant had a right to obtain such right of 
defence from the respondent, it was the legal and bounden duty 
of the respondent to have allowed appellant that defence, and to 
have conducted his enquiry according to the established Rules 
of Law ; and the respondent became amenable to the control of 
the Court by mandamus, 

8th. Even supposing that any such privilege of secrecy had 
ever existed, the appellant claims that the respondent has waived 
such privilege by his conduct on the enquiry. 

The doctrine of waiver is too well known to need any leng- 
thy notice. It is a recognized and invariable principle of Law that 
any person may waive and renounce any right or privilege that 
he may possess by Law, and that, having once waived that right 
or privilege in the slightest particular, the whole right or priri- 
lege is gone ; hence it is that the client, having once entered 
into the slightest particular of his interview with his professional 
adviser, is compelled to disclose the full details of that interview ; 
and so it is throughout the whole category of such privileges. In 
the case of the respondent, his inviting the appellant to be pre- 
sent at the enquiry, and his communicating his Commission to 
appellant, constitute a full and complete waiver of any preten- 
sions he might have to secrecy on the exact nature of the charges 
preferred against appellant and as to the mode of enquiry. 

It is moreover no answer to say to the appellant's claim that 
the Government may dismiss the appellant without enquiry. Let 
the Government do so, if they will ; for then there will be no stain 
upon appellant's character. Just as the Imperial Government 
could have dismissed the plaintiff, Dickson, in the case of Dickson 
vs. Earl of Wilton^ (3 F & F., 574), without enquiry, so, perhaps, 
could the Local Government have dismissed Belleville without 
enquiry. But when the Local Government, imitating the exam- 
ple of the Imperial Government, thought fit to appoint a Commis- 
sion to investigate, then, in the language of Chief Justice Loed 
OocKBURN, the respondent's position " became judicial, and he 
" was bound to conduct the enquiry according to the established 
" Rules of Law," and that is all that was asked by the appellant 
below, and that was unjustly refused him by the Court below. 

Neither is it any answer, as the Judge below in his publish- 
ed Judgment says, that the mandamus may be useless, as the res- 
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pondent may have completed his enquiry. What evidence had he Brii«Tiiie 
before him that the enquiry had been completed ? What right ^"***" 
had the respondent to continue and complete the enquiry in the 
presence of the mandamus ? What evidence have we here that 
the enquiry has been completed ? None whatever. 

Everything points to the conclusion that the respondent, 
being himself a Barrister and a Judge, knows the law and the 
respect he owes it, and that he has suspended his enquiry, pend- 
ing the decision of this case. Moreover there is the question of 
costs. 

For all these reasons, the appellant prays that this Court 
may reverse the judgment appealed from. 

Dunbar, Q C\, for Respondent : — The respondent's case 
appears by his pleadings in the Court below. He produced, 
first, a demurrer, the grounds of which were : 

1. That the allegations of the said petition do not shew that 
the said defendant has omitted, neglected or refused to perform 
any duty or any act which by law he is bound to perform. 

2. That it appears by the said petition and the writ in this 
cause issued, that the defendant was at the time of the issuing 
of the said writ a Commissioner, appointed by the Lieutenant 
G-overnor in Council, of the Province of Quebec, with the powors 
conferred in virtue of the statute of the said Province, passed in 
the thirty-second year of Her Majesty's Reign, chapter eight, to 
make enquiry into the conduct of the said petitioner as a Justice 
of the Peace, and concerning the administration of justice in the 
district of Saguenay, and that no writ of mandamus lies to the 
said defendant as 6uch Commissioner to control or direct the 
manner in which he shall investigate the matters into which he 
was so appointed to examine. 

3. That the said petition, so far from shewing that the said 
defendant has refused to perform any imperative duty, shews 
that he exercised a discretionary power, and no writ of man- 
damus lies to influence or control the exercise of such discre- 
tionary power. 

4. That the said petition requires the said defendant to con- 
duct the investigation of the matters into which he was 
appointed to examine, in a particular manner, whereas by law a 
writ of mandamus does not lie to an inferior jurisdiction to pres- 
cribe the mode of hearing or determination. 

6. That the said petition is repugnant in this, that while 
alleging that the said defendant was conducting the saidJnves- 
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^•'^J^ tigation without lawful authority, it prays that he the said 
souoet. defendant be held and required to conduct and continue the 
said investigation in a particular manner. 

6. That the allegations of the said petition are insufficient 
to warrant the conclusions of the same. 

And the respondent also filed the following plea to the 
merits : 

That before the said Flavien Boucher Belleville applied for 
and obtained the said writ of mandamus in this cause, to wit, 
on the twenty-second day of July last, by a commission issued 
by His Honor the Lieutenant-G-overnor of the Province of Que- 
bec, by and with the advice and consent of the Executive Coun- 
cil of the said Province, under the signature of the said Lieute- 
nant-G-overnor and sealed with his seal at arms, he the said 
defendant was appointed commissioner to inquire into the con- 
duct of the said Flavien Boucher Belleville, as a Justice of the 
Peace, and into the administration of Justice in the district of 
Saguenay, and by the said commission the said Lieutenant-Gov- 
ernor did confer upon the said defendant, under authority of 
the act of the Legislature of the Province of Quebec, 82 V. c. 8, 
intituled : " An act respecting inquiries concerning public 
matters," the powers mentioned in the said statute. 

That at all the times mentioned in the said petition for man- 
damus, he the said defendant was acting under, and in virtue 
of, the said commission, and exercising the powers, rights and 
duties thereby conferred upon him, and that the whole of the 
proceedings before him the said defendant, as such commis- 
sioner, were of a confidential character between the Executive 
of this Province and him the said defendant, and were not of a 
judicial character, the said commission ordering him the said 
defendant to report the result of the said inquiry to His Honor 
the said Lieutenant-Governor, without delay. 

That as such commissioner he caused the said Flavien Bou- 
cher Belleville to be notified of the time and place when and 
where the said commission would be opened, and that he the 
said Flavien Boucher Belleville might attend the sittings of the 
said commissioner if he saw fit, as appears in and by the said 
petition ; and that accordingly the said Flavien Boucher Belle- 
ville was present at the examination of several witnesses before 
the said defendant as such commissioner. 

That when served with the writ of mandamus in this cause 
issued, he the said defendant suspended his sittings as such 
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commissioner, and when about to resume and continue the same B«Jijj^i^ 
he the said defendant caused the said Flavien Boucher Belle- ^^^^ 
ville to be again notified thereof; that he might attend in per- 
son the sittings of the said defendant as such commissioner, and 
pat to the witnesses such questions as he thought fit ; and that 
he the said defendant would proceed as such commissioner 
whether the said Flavien Boucher Belleville was present or 
absent ; of which notification the said defendant herewith pro- 
duces a true and certified copy. 

And the said defendant further saith that on the eighth day 
of August instant, being called upon by the said Flavien Boucher 
Belleville to grant him : 1. " Specification detaillee des accusa- 
" tions portees centre moi et sur lesquelles vous faites cette en- 
" qu^te. 2. Permission d'etre assiste a Foreille par avocat et con- 
" seil a cette enquete. 3. Permission de transquestionner les 
" temoins entendus. 4. Permission de faire une preuve en ma 
" defense," — he the said defendant replied, and such reply was 
" communicated to the professional adviser of the said Flavien 
Boucher Belleville, as follows : " La plainte portee centre F. B. 
** Belleville, ecuier, est mentionnee dans ma commission. Je 
" n'accorde pas permission a F. B. Belleville, ecuier, le droit 
** d'etre represents par avocat commeje Tai deja mis par ecrit. 
" Je ne refuse pas de faire une preuve en defense, mais en temps 
" opportun et de la convenance de laquelle je deciderai." 

That the said Flavien Boucher Belleville thereupon withdrew, 
and the proceedings of the said commission were continued in 
his absence. 

That the said defendant could not as such Commissioner 
afibrd the said Flavien Boucher Belleville any other information 
concerning the accusation against him, and forming the subject 
of the said inquiry, than that contained in the said commission, 
of which he the said Flavien Boucher Belleville had communi- 
cation while attending the sittings of the said commission, and 
that the disclosure by the defendant of the confidential corres- 
pondence had by him with, or instructions received from, the 
Government, relative to the execution of the said commission, 
would have been prejudicial to the public service. 

That in refusing to permit the presence of a professional 
adviser before him as such Commissioner the defendant acted 
according to his discretion, and believing that the ends of justice 
would be best answered by so doing, and that it is not usual to 

36 ' 
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Benejriua permit the presence of Counsel at such investigations, nor should 
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the defendant be legally held to do so. 

That the said defendant did not refuse to allow the said 
Flavien Boucher Belleville to cross-examine all witnesses exa- 
mined against him before the said defendant as such Commis- 
sioner, nor did the said defendant refuse to allow the said Flavien 
Boucher Belleville to examine witnesses on his behalf and defence 
before him the said defendant, as such Commissioner, as in the 
said petition and in the said writ in that behalf is suggested and 
alleged ; and that had the said Flavien Boucher Belleville con- 
tinued his attendance at the sittings of the said Commissioner he 
would have ascertained the nature of"the evidence adduced, and 
of the imputations upon his conduct, and might have availed 
himself of the opportunity to explain any particular act, to 
cross-examine the witnesses heard against him, or to bring forward 
testimony on his own hehalf. 

That in the conduct of the said investigation he the said 
defendant did not omit, neglect or refuse to perform any act which 
by law he was bound, as such Commissioner, to do or perform. 

The evidence and exhibits produced shew that the appellant's 
third and fourth pretensions were never denied by the resjwn- 
dent. In his testimony the appellant admits he was notified of 
the sittings of the Commissioner, that he attended thereat the 
first day, declined to cross-examine the only witness then exa- 
mined, and afterwards voluntarily withdrew. The respondent 
has been supported in the manner in which he exercised his 
discretion as to the two other demands of the appellant (for a 
specification of the charges and the presence of a legal adviser), 
by the judgment of the Court below, which he feels confident 
will be confirmed by this Honorable Court. 

The following authorities are relied oh. 

As to Jlfa»daww5— Tapping (ed. 1848) pp. 11, 12, 13, 14, 15, 17, 
175, 177, 201, 239, 246. Moses (ed. 1872) pp. 19, 23, 32, 54, 57, 64, 

As to presence of Counsel — Burn's Justice (1869) vol. 3, p. 139; 
Garnett vs. Ferrand et at., 6 B. & C, 611 ; Simmons on Courts 
Martial, p. 139 ; Statutes of Canada 32-33 Vict., c. 30, s, 35. 

As to privileged communications — Harrison vs, Bvsh, 5 Ell. 
and B., 344 ; Home vs. Bentinck, 2 Brod. & Bing, 130, 153, 164; 
Beatson vs. Skeene, 5 Hurlston and Norman, 838. 

That when there is a discretionary power of removal from office 
vested in the Crown there is no necessitj/ for anyjudiciai inquiry, — 
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Dickson vs. Combermere et ai, 3 Foster & Finlasou's Reports, b«iij^« 

p. 527. Doucet. 

Judgment of the Court below unanimous by confirmed. 

CfFarrellj for appellant, moved for leave to appeal to Her 
Majesty in Her Privy Council. 

Dunbar, Q. C, showed cause against the motion. 

Per Curiam : — The Court having heard the parties by their 
respective Counsel upon the appellant's motion for leave to 
appeal to Her Majesty's Privy Council, doth reject the said 
motion with costs in favor of the respondent. 

J. O'Farrell, for Appellant. 

/. Dunbar Q. C, for Respondent. 



COUR SUPfiRIEURE (EN CHAMBRE.) 

QUEBEC 17 MAI 1875. 

No. 94. 

Coram Casault, J. 

A. J. VBNNER, 

vs. 

J. ARCHER, 

Juot : — Que snr nne contestation, par quo warranto, de r^Iection d'un membro ponr le Con- 
seil Munioipal de Qa6beo : 1 ? La y^rit^ des signatures et des alKlgu^a do Rapport 
de rOffioier Rapporteur etdos bulletins do votation doit 6tre attaqude par inscription 
de faux. 

2 ^ L'Offioier Rapporteur doit faire au Recorder rapport dn nombre de tous les votes en- 
tr6s au livre de poll, etpour faire ce rapport, il ne peut pas scrutiner le m^rite des 
yotos ainsi entr6s, ni ajouter h ccs votes, ni en retrancher. 

3^ Lort mdme que la mise en nomination du candidat contiendrait des signatures irr^- 
gali^res eu fausses, elle serait valable si elle en oontient six bonnes. 

4 ® Le paiement au votour de sos frais de voyage par I'agent est un aote de corruption 

qui annuUo le vote et fait perdre au candidat le droit au sii^ge. 

5 ^ La promesse ou le don fait k un <$leotour, ay ant d^j^ rot6, ne oonstitue pas un aote de 

corruption. 

6 ® L'enr^^gistremont du vote oral ant^riour enUvo le droit du vote par bulletin, et viee- 

verta, 

7 ^ Le vote ne se divise pas, il doit 6tre simnltan^, si pour deux. 

8 ® On peut, sur allegation g^ndrale, faire rejeter oeuz des votes par bulletin qui sont 

nuls & leur face. 

9 ® Un bulletin dont le jurat n'est pas dat4 ort nul. 

Per Judicem : 

Lej demandenr et le defendeur etaient candidats, ainsi que M. 
Nazairo Turcotte a Telection, en avril 1874, de conseillers pour 
representer le quartier St. Roch dans le Conseil de Ville. II 
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Tenner. 



n'y a pas de difficulte quaut a Telection de M. Turcotte, qui 
"^^^"^ parait avoir reuni le concours des deux partis. La contesta- 
tion 6tait entre les deux autres candidats. 

Archer ayant etc proclam6 elu et ayant pris le sifege, son 
concurrent, Venner, Tattaque par qtw warranto. La requete 
libellee alleguo, outre les qualifications du plaignant a fitre 
conseiller, la proclamation du defendeur comme conseiller et 
sa possession de cet office : 1 ^ que lui, Venner, avait la majorite 
des votes inscrits sur le livre de poll, mais le greffier de la 
cite a pris sur lui d'en retrancher, avant de faire au Recorder 
le rapport du nombre de votes inscrits pour chaque candidat, 
et qu*il a ainsi faussement rapportg Archer comme ayant la ma- 
jorit6 ; 2 ^ que des votes, enregistres pour le defendeur et 
Nazaire Turcotte, n'ont ete donnes que pour le defendeur 
et le demandeur, savoir, ceux de Louis Tessier dit Laplante, 
de Dame veuve Magloire G-iguere, de Dame veuve Jean Grouin, 
d'Elie Martineau et de Dame veuve Patrick Butler, et que c'ost 
par erreur qu'ils sont entres pour Nazaire Turcotte et qu'ils 
n'ont pas ete comptfis pour le demandeur, quoiqu'entrgs et 
enregistres. Ces deux allegations vont de pair et sont au fond 
la merae chose. Le demandeur admet, que les votes de ces 
personnes sont entres pour les trois candidats, et qu'ils ne 
pouvaient Fetre que pour deux. La premiere allegation 8*at- 
taque au rapport par le greffier du nombre de votes enregietrfis ; 
la deuxieme aux voles memos. Elles paraissent etre la b^sc 
principalo de la requete, qui ne contient que trois autres alle- 
gations spec'ales, savoir, que William Russell entre au livre 
de poll comme ayant vote pour le defendeur, n'a pas reelle- 
ment vote ; que le defendeur n'avait pas la qualification fon- 
ciere requise pour pouvoir etre elu, et que les agents autorises 
du defendeur ont employe des menees corruptrices pour en- 
gager les electeurs a voter pour lui et pour les empdcher de 
voter pour le demandeur. La seule autre all gation que Ton 
trouve dans la requete est celle generale suivante : 

" Que le dit Joseph Archer n'a pas obtenu la majorite 
" reelle et legale des votes des voteurs et des 61ecteurs dument 
" qualilies a voter a la dite derniere 6lection dans le dit quartier 
" St. Roch." 

Le defendeur a oppose a cette requete une df negation 
generale des allegations de la petition, sauf quant a son occu- 
pation du sidgo de conseiller pour le quartier St. Roch, et un 
plaidoyer special alleguant lo qu'il a 6te regulierement et 
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legalement 6lu ; 2 ^ que la mise en nomination dn demandeur 
etait fausse et nuUe, la premiere signature qui s'y trouve 6tant 
celle de Thomas McGreevy alors absent de la Province ; 3 ® que 
Greorge Miller, Dame Nazaire Belleau et Jacques Rousseau ont 
ete payes pour voter pour le demandeur ; 4 *^ que Narcisse 
Rosa avait, quant il a vot6 pour le demandeur, un interfit dans 
un contrat de la Corporation ; 5 ^ que la plupart des votes 
obtenus par le demandeur, Tavaient 6t6 par des men6es illfigales 
et corruptrices de lui et de ses agents. 

Je m'occuperai d'abord de la partie aggressive de cette 
reponse. La mise en nomination des candidats doit ctre depos6e 
an bureau du Qreffier de la Cite le deuxieme lundi d'Avril 
(33 Vict., Quebec, c. 46, s. 10, No. 3) et porter les signatures de 
six 61ecteurs qualifi6s (36 V., Quebec, c. 65, s. 1). Celle du 
demandeur et requerant en portait un beaucoup plus grand 
nombre ; et en supposant que Tune d'elles fut irrSguliere, fausse, 
ou celle d'une personne non-qualifi6e, pourvu qu'il en reste six 
la mise en nomination est inattaquable. La preuve constate 
que plus de six des signatures sur la mise en nomination du 
demandeur sont legales, et dispose de cette objection, sans qu'il 
soit necessaire d'examiner la question qu'elle souleve quant k 
la signature de M. McGreevy. 

G-eorge Miller et Dame Nazaire Belleau ont re<?u de M. Louis 
Napoleon Allaire une somme de cinq piastres chacun, pour le 
paiement de leurs troubles et de partie de leurs depenses et de 
h'ur perte de temps, en venant de la campagnc a Quebec, voter 
pour le demandeur. J*ai dejti, dans la contestation de I'filection 
de Charlevoix, exprime Topiiiion que le paiement du temps 
employe par un electeur pour aller voter 6tait un acte de cor- 
ruption, et donne les raisons et les autorites sur lesquelles je 
Tappuyais. Je ne me repeterai pas ici ; je me bornerai a dire 
que le paiement fait a Miller et k Mde. Belleau annule leur vote, 
en vertu du droit commun, ind§pendamment de la p6nalit6 
qu'impose Tacte 29 Vict., c. 57, s. 14, et de la nuUitfe que pro- 
nonce Tacte 38 V., Quebec, c. 46, s. 2, No. 7. (La version Fran<?ai8e 
n'est pas la traduction fidele de TAnglaise, et pourrait, si seule, 
creer des doutes quant k Tetendue des incapacites qu'elle pro- 
nonce.) Narcisse Rosa 6tait la caution d'un contracteur, Charles 
Jobin, qui ex6cutait alors un ouvrage pour la Corporation, un 
pont pour le departement de Taqueduc, et avait avec ce dernier 
une convention, que s'il realisait des profits il lui en compterait 
une partie. II avait par cons6quent un interet dans un contrat 
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venncr siibsistant avcc la Corporation. Son vote doit aussi etre retrancli6 

Archer. (33 y^ Quebec, c. 46, s. 2, No. 1.) 

On n'a rien prouve contre Jacques Rousseau. 
Quant ti Tallegation do menees corruptrices par le deman- 
deur et ses agents, la preuve Ta reduite aux deux cas que je 
viens de mentionner. Allaire, qui a paye le temps et les depenses 
a Miller et a Mde. Belleau, travaillait activement a relection 
du demandeur, au xn et su du demandeur, et avec Tapprobation 
et le consentement du demandeur, qui I'admet. II 6tait par la 
meme Tagent de ce dernier, et les actes de corruption commis 
par Tagent d'un conseiller faisant son election nulle, aux termes 
de I'acte 29 Vict., c. 57, s. 14, No. 2, le requerant Yenner, ne 
pourrait pas, quelque fut la decision sur les autres points, obtenir 
la partie des conclusions de sa requete libellee ou 11 demande 
a etre declare legalement elu. 

J'ai deja decide dans cette cause que le rapport fait par le 
Grreffier de la Cite au Recorder du nombre de votes enregistr6s 
etait faux, et par la meme nul. J'ai aussi decide que Ton n'avait 
pas etabli la faussete du seul bulletin contre lequel le deman- 
deur se soit inscrit en faux, mais il y a une grande difference 
entre I'enonciation fausse d'un bulletin et son illegalite apparente 
et la nuUite du vote qu'elle entraine. Je crois, comme je Tai 
decide dans cette cause, que la faussete des signatures ou des 
enonciations d '.s bulletins ne pent etre prouv6e que sur inscrip- 
tion de faux, mais si le bulleun est irregulier et n'est pas revetu 
des formalites essentiellos que requiert la loi, il est nul a sa 
face meme ; il ne constate pas un vote legal, et le vote enregistre 
dans le livre de poll sur presentation de ce bulletin doit etre 
raye. II y a plus, le bulletin n'est pas le vdte. Ce dernier, 
lorsqu'il n'est pas donne oralement et personnellement, (la loi 
permet le vote personnel donne orcflement a I'officier rapporteur, 
qui est le Grelfier de la Cite, et le vote par bulletin 6crit et 
assermente devant un des officiers publics qu'elle determine) est 
entre sur presentation du bulletin. Le vote dans ce dernier cas 
ne vaut qu c\ la condition que le bulletin soit revetu de toutes 
les formalites qu'exigo la loi, et que le droit de Telecteur n'ait pas 
ete epuise par Tenregistrement anterieur d'un vote oral ou ecrit. 
La preuve constate que les cinq votes que le Greffier n'a 
pas comptes, et dont il n'a pas fait rapport au Recorder, et^ient 
un second vote par des porsonnes dont le vote avait deja ete 
entre et enregistre dans le livre de poll, dans le cas de Mde. 
Butler pour un seul des trois candidats, et dans celui des quatre 
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autres pour deux. Le vote anterieur donne pour deux des ^^^^^ 
candidats avait 6puise le droit de voter de ces quatre electeurs. Archer. 
Eut-on prouve I'erreur alleguee, quant a Tun des deux votes 
donnes en meme temps par les quatre electeurs, et que le 
bulletin n'etait que pour un seul, on aurait assimile leur position 
a celle de Mde. Butler sans changer le resultat. Car si un 
electeur ayant droit a deux votes n en do nne qu'un, il est pre- 
sume n' avoir voulu voter que pour un seul des candidats ; son 
droit est epuise, et il ne pent plus revenir voter une seconde 
fois pour un autre. Le vote ne se divise pas, il doit etre simul- 
tine, si pour deux (Warren, Election Law, page 234, fin du 
chapitre dix.) Le second vote de ces pcrsonnes etait illegal et 
nul. L'Officier Rapporteur n'avait pas, pour les raisons deja 
donnees, droit de les retrancher, apres les avoir enregistres ; 
mais sur une contestation par quo wairanlo on autrement de 
Telection, ils ne peuvent pas, sur preuve de Texistence du 
premier vote, etre ajoutes pour le demaiideur, ni etre comptes 
pour lui donner une majorite sur son concurrent, et faire 
declarer ce dernier non elu. 

Quant au vote de Willis Russell il doit cHro retranche. II 
n'est pas sur la liste des electeurs ; il no jure pas qu'il (^st le 
William Russell dont le nom se trouve sur cette li^:e, cL le 
bulletin assermente par Willis Russell, et dont copie est pro- 
duite (piece 14,) n'autorisait pas Tentree du vote de William- 
La preuve que Ton a faite, que Willis Russell aurait du 6tre 
sur la liste des electeurs est illegale. C'etait a lui de veiller a 
ce que son nom fut correctement entre sur la liste. S'il n'a 
pas pris cette prt^caution, il ne pout pas, pendant Telection et 
longtemps apres Texpiration dos dclais que lui donnait la loi, 
faire corriger Terreur qui k* prive du vote qu'il eut pu avoir 
s'il eut porte plus d'interet. 

Le defendeur a prouve qu'il possedait la qualification fon- 
ciere requise. 

Pour ce qui est de la corruption par ses agents, il est 
prouve que Tun d'eux, son fils, a fait faire par un boucher du 
nom d'Antoine Brindamour, des propositions a John Grunner 
pour Tengager a voter pour le defendeur, mais il est en meme 
temps prouve par Brindamour qu'a cette epoque Gunner avait 
d6ja vote pour le demandeur seul. II avait par consequent 
epuise son droit de vote et ne pouvait plus voter. Si I'ofFre 
faite a Gunner par Brindamour, avec Tautorisation du fils et 
a^ent du defendeur, Teut et6 avant qu'il eut vote, son refus 



i88 ' COUE SUPJfiRIEUEE. 

Vewwr jj»^jj changerait pas le caractere. II y aurait corruption, mais 
Archer, j^ j^^ p^^jg ^^ ^^j^^ cette offeiise dans une promesse ou un do.i 
fait a une personne pour un vote qu*elle n'a pas. 

Reste Tallegation g6u6rale que le defendeur n'a pas obtenu 
la majorite reelle et legale des votes. Le defendeur pretend 
qu'il n'6tait oblige de soutenir que ceux des votes qui 6taient 
specialement incrimin6s, et non les autres. Sans cette all6ga- 
tion g^nerale je serais avec lui, et, sur toute autre contestation 
qu*un quo warranto, je d6clarerais Tallegation trop vague et 
trop ind6terminee, mais sur un quo warranto^ c'est au defen- 
deur a justifier qu'il a le droit d'occuper la charge qu'on Tac- 
cuse d'usurper. La Cour d'Appel a, le 19 juin 1860, maintenu 
une requite beaucoup plus sommaire encore, attaquee par 
exception k la forme, dans la cause de Fraser et Bateau, rap- 
port6e au lOe vol. des Rapports Judiciaires du Bas Canada. 
Je crois par consequent que le requerant pent avec cette alle- 
gation faire rejeter ceux des votes en faveur du defendeur qui 
ont 6te donnas par bulletin illegal. 

L'acte 83 Vict., c. 46, s. 10, permet de voter par 6crit en 
faisant, signant et assermentant devant un des officiers publics 
qu'il enumere, une declaration 6tablissant pour quel candidat 
le vote est donne, et remettant cette declaration au Q-reffier de 
la cit6 dans les 15 jours qui precedent la cl6ture du poll 
L'acte 34 V., c. 35, s. 18, ajoute que si la personne qui desire 
voter n'est pas connue de Tofficier qui re^oit son eerment, elle 
doit Mre identifiee par deux pcrsonnes connues do Tofficier 
public, qui signent cette declaration avec lui. Le demandeur 
a fait produire un grand nombrc de bulletins, dont les copies 
sont au dossier, et il soutient que 18 de ces bulletins sont nuls, 
et que les votes, qui ont ete enregistr§s sur production de ces 
bulletins, doivent otre retranchfs. 

II invoque divers moyens de nuUite. Celui centre les 
votes d'Augustin Donaldson, Thomas Bilodeau, John Lane, 
Julie Blais, Veuve Terreau, LCon Arel, Antoine Bonhomme, 
Thomas Kelly, Jean Bapiiste Cote, Louis Dumas, Jerome 
Guay , H. A. Pare, est que le jurat n'est pas dat6. Je crois 
cette objection bien fondee, non pas pour la raison donnee a la 
plaidoirie orale, que cette informalite rondrait impossible une 
conviction pour parjure, (1) mais parce que le bulletin doit 

(I) Defective Jurat no defence on indictment for perjary. 3 Russell, 104 : — Oath may bt 
proved to have been taken in another county than the one in the jurat. Regina vs. Yonder, 9 
Bait, 43 : — Perjury completed on oath taken, no matter what deficiency in jurat. 
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6tre complet par lui-meme, et porter la date k laquelle il est ^^^ 
fait et k laquelle TSlecteur jure, qu'il n*a pas dgja vot6, et qu'il ^''**"- 
n'a rien re^u pour son rote. L'electeur pouvant voter oralement 
aussi bien que par 6crit, il est important de pouroir constater, 
d*une maniere sure et certaine, par la date du jurat, que le 
2eme avait prfec6d6 le ler, et que Tfilecteur n'avait rfcellement 
rien re<?u a Tftpoque ou il Ta jur6. Le bulletin doit etre par- 
fait et complet ; il ne Test que par Taffidavit qu'exige la loi, et 
cet affidavit nCest valable, qu'a la condition d'etre date. On ne 
recevrait pas devant les tribunaux un affidavit dont le jurat ne 
porterait pas de date. Les bulletins ou le jurat n'en porte pas 
etaient irreguliers. Le Q-reffier aurait du les rejeter, et refuser 
le vote qu'ils comportent. 

Le demandeur invoque aussi contre le vote du meme H. 
A. Pare et contre celui de P. O. Pouliot, que le bulletin ne 
porte que les initiales des noms de bapteme. C'est la certaine- 
ment une irr6gularit6, mais la liste des ^lecteurs ne les men- 
tionnent pas autrement ; leur vote est celui des felecteurs 
qu'indique la liste, et je ne crois pas qu'ils doivent pojiT cette 
raison etre rejetes. 

Je ne crois pas la date de Tidentification absolument n6* 
cessaire, mais dans le seul cas ou cette objection se presente, 
celui de Theodore G-astonguay, Tidentification n'etait pas re- 
quise, puisque le jurat constate qu'il 6tait connu de Tofficier 
devant lequel il a fait la declaration et prete le serment voulu. 

Le nom d'Etienne Allaire n'est pas dans le corps meme 
de la declaration, mais sa signature, ou son nom et son -prgnom 
sont ecrits tout an long, suppl6ent a cette absence. Je dis la 
meme chose pour Jean Laberge. 

Le nom d'Antoine Cyrille Lapointe n'est pas dans Tidenti- 
tication ; I'officier qui a re<?u son serment et sa declaration ne 
le connaissait pas ; il n'y a pas par consequent Tidentification 
requise. Ce bulletin est nul, et, comme consequence, le ^^ote 
qu'il appuie Test aussi. 

La liste des electeurs porte Ve Charles Tineati ; ce pent 
etre aussi deux rr mal formes au lieu d'un n ; lo bulletin est 
celui de Julie Blais, Ve Ohas. Terreau, Vn y est moins bien 
form6, et dans Tidentification moins bien encore. Dans le 
livre de poll le vote est entrfe Veuve Charles Terreau. Ces 
diflF6rences ne sont pas suffisantes pour faire douter de 
I'identite de la personne, et faire rejeter le vote. Je n'en puis 
pas dire autant du vote de Marianne Soucy, entr^ dans le livre 

87 
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v^ner j^ p^jj g^^j^g autte designation. Cette Marianne Soucy dans le 
Archer, bulletin cst ditc Hre femme de J. B. Soucy; Tentree sur la 
liste est Marianne Samson, wife S. B. of Fab. Soucy. Je sup. 
pose que S. B. veut dire s6paree de biens, mais ni le nom de 
famille, ni Tindication du nom de bapteme du mari ne sont les 
memes. II n*y a pas d*identit6, et le vote doit etre retranche. 

Quant aux autres votes, auxquels a objecte le demandeur 
et requerant, ils paraissent tons avoir vote par bulletins. Ces 
bulletins ne sont pas produits, et comme ils pourraient pent- 
etre expliquer les dillerences qui i>araissent exister quant a 
cux entre la liste et le livro do poll, jc ne crois pas pouvoir les 
retrancher. 

Outre les quatre votes dont le d6fendeur a specialement 
demande le rejet par sa defense, il a a Taudition demande 
celui de deux autres, dont les bulletins, I'un, celui de Timothy 
O'Connell, est;abBolument informe, et Tautre, celui de Barthelemi 
Faguy, ne parait pas 6tre celui d'un 61ecteur inscrit, n'y ayaut 
sur la liste qu'un Berthiaume Faguay. II n'y a pas quant a ce der. 
nier identitfe de nom. La difference que comportent les deux 
noms de famille est 16gere et ne suffirait pas seule, si elle 
n'etait aidee de celle dans les prgnoms. 

Je doute qu'un defendeur r6pondant a un quo warranto 
puisse, sans une allegation sp^ciale, attaquer et faire rejeter 
des votes donnas a son adversaire, et se faire maintenir par ce 
rejet en possession d'une charge a laquelle il a ete declare elu, 
en donnant a son adversaire le benefice de ces votes. La de- 
cision de la Oour d'Appel, que j'ai citee, semble etablir sous ce 
rapport une difi<§rence entre lui et le requerant, mais comme 
le rejet des votes de Faguy et d'O'Connell ne changerait pas 
le resultat, je ne decide pas cette question. 

Le livre de poll constate Tentree de 138 votes pour le 
demandeur et requerant ; cinq doivent etre rayes comme etant 
donnes par des eiecteurs qui avaient deja vote une fois, et qui 
n'avaient plus par \k meme le droit de voter, deux pour cor- 
ruption, et un pour interet dans un contrat subsistant avec la 
Corporation ; il reste 180 votes. 

Le defendeur a, d'apres le livre de poll, re^u 135 votes ; 
14 sont iliegaux et doivent 6tre rejetes ; il ne lui en reste que 
121. II n'a pas ete legalement eiu, et n'a pas la possession 
legale de I'ofiBlce de conseiller. Le jugement Ten depossede, 
mais ne va pas plus loin. L'erreur n'est pas celle du defen- 
deur ; il a dfl, jusqu'i ce qu'on y ait specialement objecte, croire 
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bons tons les bulletins et les votes enregistres sur iceux ; il ^^Jt** 
etait oblige sous peine d'amende d'accepter la charge a la- -^«5»>«'- 
quelle il a 6t6 61u. Je ne puis pas, sous les circonstances, lui 
imposer aucune amende, lors meme que la requete y conclurait, 
ce qu'elle ne fait pas. Je ne puis pas donner le si6ge au de- 
mandeur, dont Tagent a 6t6 coupable de corruption. 

Le dfefendeur est condamug aux frais. S'il n'eut pas sou- 
tenu la contestation, comme il n'y avait pas faute de sa part, 
je ne les'aurait pas mis k sa charge. 

Le jugement est dans les termes suivants : 

" Consid6rant que la preuve 6tablit que Joseph Archer, le 
dgfendeur, n'a pas obtenu, a Tfelection qu'il invoque, la majority 
des votes l6galement enregistres ; 

" Considerant que, quoique le poursuivant William Alfred 
Venner paraisse avoir eu la majorite des dits votes, la corruption 
pratique e par Tun de ses agents rend son election nuUe ; 

" II est par les pr6sentes ordonnfi que le dit Joseph Archer 
soit deposs6de et exclu de la charge de conseiller de la dite cit6 de 
Qu6bec, et le dit Joseph Archer est condamne a payer les d6pens 
du poursuivant." 

L'Honorable Juge Casault, en rendant son jugement sur 
les inscriptions de faux mentionnees ci-dessus, avait fait les 
remarques suivautes: 

II s'agit de deux inscriptions en faux ; Tune centre un 
bulletin electoral, I'autre contre le rapport du Greffier de la 
cite, comme Officier Rapporteur, au Recorder, qui fait la pro- 
clamation. 

La premiere allegue, que Dame Ve Jean Gouin a, le 15 
avril 1874, assermentS devant le Greffier de la Couronne un 
bulletin Electoral comportant, faussement, etre en faveur du 
defendeur et de M. Nazaire Turcotte, tandis qu'elle avait vot6 
pour le demandeur et le defendeur, que le jurat du dit bulle- 
tin mentionne, faussement, que la dite Dame Gouin est connue 
de I'officier qui a recju le serment. 

Le demandeur conclut specialement a ce que les deux 
parties ci-dessus enonc6es du bulletin soient d6clar6es fausses, 
et a ce qu'il soit rejetfe. 

II est 6tabli, et ce par Tofficier mdme qui a assermente 
Mde. Gouin, qu'il ne la connaissait pas. L'6nonciation con- 
traire dans le jurat n'est done ni vraie ni r6guliere, mais il n'y 
a pas de doute qu'elle a de fait ete assermentee, tel que certifie, 
et le demandeur, en n'alleguant que la faussete de cette 6non- 
Qiation et d'une autre, Tadmet assez. Le faux n'est done pa^ 
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pour las parties, materiel et radical. La loi exige que les offi> 
ciers qui assermentent les electenrs les conncdssent, afin d'em- 
pecher toute substitution de personne. II n'y en a pas eu dans 
le cas present. C'est r6ellement Mde Gbuin qui a ete asser- 
ment6e. 

Le second moyen est plus s^rieux, mais je ne le crois pas 
fond6. L'officier qui a assermente Mde Gk>uin jure qu'il Ini a 
lu le nom de Turcotte et celui d' Archer comme les parties pour 
lesquelles elle votait. Les dexix oertificateurs de Mde Gronin 
le jurent aussi. Elle a jure ue pas preter attention a cette 
partie si essentielle de son serment, dans la confiauce qu^elle 
croyait ne voter que pour Archer, mais alors elle n'a qu'elle- 
meme a blltmer. Les deux autres fenunes, qui disent qu'elles 
n*oht pas entendu mentionner le nom de Turcotte, avouent 
qu'elles ne pretaient pas une grande attention. Leur t^moi- 
gnage et celui de Mde Gouin ne peuvent pas detruire celui 
des trois autres, qui y ont prete et devaient y preter une atten- 
tion toute sp^ciale et connaitre mieux que Mde G-ouin Teffet 
de sa declaration. U y a aussi a considerer leur instruction, 
leur signature, et le d6sint6ressement de ToiEcier dans I'affaire. 

L'inscription en faux quant a ce document est renvoy^e 
et rejet^e avec depens, 

Quant a Tinscription qui attaque le retour du Greffier de 
la cite, elle doit etre maintenue. La loi, 33 Vict, Quebec, c.46, 
s. 10, No. 9, impose a cet officier le devoir de preparer, avant 
le lor Avril precedant Telection, un livre de poll pour chaque 
quartier, dans lequel doit etre entre, duraut la rotation, le nom 
de chaque 6lecteur et de chaque candidat. Par le No. 10, 
aussit6t que chaque electeur aura vote, son vote doit dtre en- 
registre sous la surveillance du Q-reffier de la cit6 ou de son 
assistant, par le chiflFre 1 vis-a-vis le nom dn voteur, dans la 
colonne a la tSte de laquelle est le nom da candidat pour 
lequel Telecteur a vote. Par la sous-section 8, les candidats 
peuvent etre presents ou reprosentfes au bureau du Q-reffier de 
la cite durant toute Telection, et voir a ce que les votes soient 
onregistres correctement, et protester centre toutes erreurs, 
fraudes ou fausses entrees. lis peuvent, (s. s. 11,) ainsi que 
tout electeur, demander k ce qu'un voteur soit assermente. 
Le Grreffier pent aussi Tassermenter de sa propre autorit^. Par 
8. s. 15, chaque electeur, dontle nom est 16galement inscritsur 
la liste des electeurs pour un quartier, pent voter a Teleotiou 
d'un conseiller ou d*un fichevin pour le quartier. Puis vient 
la sous-section 16 : * Le ou avant le premier lundi de mai, le 
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' Greffier ou son assistant fera un rapport 6tablissant par ecrit ^•Jf*' 
' tout au long le nombre de votes ainsi enregistr^s pour chaque '^«*«'- 
' candidat, et annexera a son rap))ort nn affidavit constatant 

* que tels livres de polls ont ete fidelement et soigneusement 

* teiius suivant la loi.' Le rapport est fait au Recorder, qui pro- 
clame 6lu celui des candidats que le rapport constate avoir eu 
la majority des votes. 

Ce ne sont pas les votes quil croit ligaux que le Greffier 
doit compter et rapporter ; la loi dit qu'il fera rapport des votes 
enregislr^s pendant la votation. II n'a pas plus droit d'en re- 
trancher que d'en ajouter. II ue pent pas, apres les avoir ins- 
crits ou entr^s dans le livre de poll, scrutiner le merite des 
votes ainsi enregistres. II pent refuser d'enregistrer le vote 
que constate un bulletin incorrect ou ill6gal, de m^me que le 
vote de quelqu'un qui n*cst pas sur la liste des filecteurs, ou 
dont le vote a et6 epuise par un vote precedent qu'il a enre- 
gistre. Mais une fois le vote ^nregistre, il ne pent pas s'en- 
querir de sa 16gitimite, et a plus forte raison ne le peut-ii pas 
apres que la votation est close, en Tabsence des candidats et 
de leurs representants. II a du agir fidelement et soigneuse- 
ment, et le jurer ; mais ceci ne veut pas dire qu'il n'a pas pu 
commettre des errours et qu'il n'y en a pas dans le livre de 
poll. Quant a son serment, tout est bien, pourvu que la fidelity 
et le soin exiges par la loi existassent au moment ou il a entre 
le vote, et qu'il ait alors agi de bonne foi. S'il decouvrait plus 
tard qu'il a involontairement erre, il ne remedierait pas au mal 
en faisant apres coup ce que la loi lui imposait I'obligation de 
faire auparavant. 

Si le Greffier pent, apres la cloture de la votation, retran- 
oher des votes, il pent en ajouter. S'il pent alors scrutiner le 
merite des bulletins ou declarations des tlecteurs, il le pent 
pour les votes ^e vive voix. S'il pent retrancher des votes 
donnes sur des declarations irr6gulieres, il pent ajouter, en 
examinant plus attentivement les declarations, ceux qu'il croit 
qu'il n'aurait pas du rejeter pendant la votation ; il pent meme 
ajoutor les votes que constatent des declarations qu'il trouve 
dans son bureau, qui lui paraissent r^gulieres, et qu'il croit 
avoir oubli6 d'entrer. La votation de cbaque jour terminee 
les livres de polls sont clos ; le Greffier n'y pent rien ajouter, 
changer, ni corriger. A plus forte raison ne le peut-il plus quand 
la votation est close et terminee. Le Greffier admet qu'aprSs 
qu'a et6 close la votation, dans le cas qui nous occupe, il a 
scrutine le merite de certains votes qu'il avait enregistres 
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!Sr*' pendant la rotation, et qu'il ne les a pas^ compt6s, et le livre 
de poll dont copie est produite, constate ce fait. II n'a done pas 
fait au Recorder un rapport vrai des votes enregistres pour cha- 
que candidat. Son rapport doit 6tre declare faux et mis de cote. 

Quant aux bulletins ou declarations illegales, savoir, celles 
de "Willis Eussell et autres, ce que je viens de dire fait suffi- 
samment voir que les vices de ces declarations n'aflectent pas 
le retour que doit faire le Grreffier, et ne peuvent pas etre en 
question sur la presente inscription. Le rapport ne fait que 
constater les votes enregistres, il ne prononce pas sur leur 
I6gitimit6 et leur valeur. 

Le jugement est en ces termes : 

" Consid6rant que le Greffier de la cite ne pent pas scru- 
tiner, apres qu'ils ont 6t6 inscrits et enregistres dans le liATe de 
poll, les votes qui y ont 6te enregistres, et qu'il doit faire rapport 
au Recorder du nombre de votes que constate le dit livre de 
poll, sans en retrancher ni ajouter aucun ; 

*' Considerant qu'il est prouvc et constate par le rapport 
dont Texhibit numero deux du poursuivant est une copie, aiusi 
que par la copie produite du livre de poll, et par la deposition 
comme temoin du Greffier de la cite, que ce dernier n'a pas 
compte et n'a pas fait rapport au Recorder de tons les votes ins- 
crits et enregistres dans le livre de poll pour le quartier St. 
Roch, a reiection de conseillers qui a eu lieu en Avril mil huit 
cent soixante-quatorze, et' que dans le nombre de votes que 
constate son rapport ne sont pas compris des votes qui ont ete 
enregistres dans le dit livre de poll pendant la votation, le dit 
rapport, savoir, le rapport en date du quatre Mai mil huit cent 
soixante-quatorze fait par le Greffier de la cite au Recorder du 
nombre de votes enregistres dans le dit livre de poll, ainsi que 
la copie d*icelui produite en cette cause conime Texhibit numero 
deux (No. 2) du poursuivant otdemandeuren faux, sont, tant qu'au 
nombre de votes qu'ils constatent comme ayaut ete enregistres 
dans le livre de poll tenu pour Telection des conseillers pour le 
quartier St. Roch, declares etre faux et quant au dit nombre de 
votes mis a neant et rejetes du dossier, avec depens contre le 
defendeur en faux, distraits en favour de Messieurs McKay et 
' TurcoUe, Procureurs du dit poursuivant. 

McKay Sf TurcoUe, pour le Demandeur. 

f set' !«--«'• 

G. H. LaRue, pour le Defendeur, 
ilf.il. Hearn, Conseil. 
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IX THE ELECTION COUKT* 

19th NOVEMBER, 1875. 

Coram Meredith. G.J., Stuaut and Macimre, J.J. 

ElON. J. E. GINGRAS«/a/., 

Peiilioners ; 
vs. 

JOSEPH SHKHYN, 

Respondent. 

THE QUEBEC EAST ELECTION CASE. 

Hud :~ 1 <= That the employment and payment hfmafidt of ea&Tasserii, whether elector* or not, 
is not a corrupt practice jig as to aroid the election, although an eleotor so em- 
ployed ought not to rote and may be prerented from Toting ander sec. 167 of the 
Quebeo Election Act. 

2 ^ That the giving of money by a^canvasBer to an advene elector aa payment for 

certain lists of voters of the opposite party, and in the hope of obtaining inform a- 
tion, is not an act of bribery within the meaning of the statute, tboagb very grave 
suspicion must attach to the making of such payments. 

3 ® That the treating of certain electors by a person working for one of the candi- 

dates (it being an isolated act) will not invalidate the election, without clear 
proof of agency. 

4 ° That the printing of a newspaper for a particular election at an expense of $630, 

though not a common proceeding, may be considered a necessary printing ex- 
pense, in the absence of proof that such expenditure was made from any wrong 
motive. 

5 ® That t»here a petitioner charges that" proper vouchers have not been produced,** 

he may and ought to demand the production of the particuhir voucher!) he de^ma 
of importance, and although the non-prodnction of such vouchers mny cull f r 
remark and justify suspicion, still the mere failure to produce them, if not spe- 
cially demanded, will not of itself create even tk prim*t faeit case against a can- 
didate. 

6® That although the/ sums paid for the hire of rooms may seem very high, the> 
Court will not affirm that such payments were illegal or that they were made 
from any corrupt motive, where there is no proof that the rooms were not required* 
or that they could have been obtained at lower rates. 

I ^ That the fact of a candidate's expenses being very much above the average 
gives rise tg an unfavorable ptesmikp^ioni b.nt such expenditure is not of itself 
aufikipnt ovide|VJe of a general systpra, of corruption. 

8^ That although the evidence establishes thai the candidate and his agents wished 
and intended all their •proceedmge' to be legal, and were anxious not to violate 
the law, yet an expenditure se unusually or unreasonably high as to cause, if not 
to justify, suspicion, will be seen by the Court with feelings of regret, and such 
expenditure, though it be not proved to be corrupt or illegal, can hardly be re- 
garded otherwise than as a violation of the spirit of our present election laws. 

9 ® That though it appears that there has been a violation of the spirit of the law, 
the Court cannot on that ground alone annul the election ; the acts charged most 
also be contrary to the law itself. 

Meredith, C, J. — In this case a petition is presented against 
the return of Mr. Joseph Shehyn, as member for the electoral 
district of Quebec-East. 

The first and main ground upon which it is contended that 
the election of the respondent ought to be set aside as corrupt 
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QiagtueiaL jg^ j.^^^^ j^jg gggnt employed and paid voters as canvassers — the 
shehyn. jj^g^ pioposition Submitted in the facttun of the petitioner being— 

" Quo dans notre legislation c'est une manceuvre fraudu- 
lease que d'engager et payer comme cabaleur un felecteur de la 
division eleotorale." 

The provision of law upon which the petitioner relies, as 
stated in his factum, is the third paragraph of the 249th section 
of the Quebec Election Act, which is in these words : 

" 249. The following persons shall be deemed guilty of 
bribery, and shall be punished accordingly : 

'* Every person who, directly or indirectly, by himself or 
by any other person on his behalf, makes any gift, loan, offer. 
promise, procurement, or agreement as aforesaid, to or for any 
person in order to induce such person to procure or endeavor 
to procure the return of any person to serve in the Legislative 
Assembly, or the vote of any elector at any election." 

The paragraph of our law just quoted is taken from, and is 
word for word the same as, the third paragraph of the second 
section of the English Corrupt Practices Prevention Act, 
1854, 17 and 18 Vic, c. 102. We can, therefore, as to the mean- 
ing of the paragraph, be safely guided by the English authorities ; 
and they establish that, although the practice of paying voters 
as canvassers, or otherwise, was regarded as tending towards 
corruption, as exposing members to very great danger, and 
therefore to be reprobated and avoided ; yet, that where the 
employment was not colorable, it could not be deemed a corrupt 
practice so as to avoid an election. (1.) 

That very distinguished Judge, Mr. Justice Willks, in the 
first case (2) in which he had to decide upon the employment of 
voters, reviewed the most important cases on the subject which 
had come before Election Committees. He cited three leading 
cases, in which it was in effect held that the colorable employ - 
ment of voters, for the purpose of inducing or enticing them to 
vote for the candidate who employs them, is bribery. But he 
also referred to several other cases in which, as the en^ployment 
of the voters was not colorable, the elections were maintained. 

One of these cases is the Lambeth case, (Wolferstan and 
Dew 129) where the committee decided " that the system of 
organized canvassing, accompanied by the payment of the can- 



.. (1) l8t 0. k H., pp. 79, 90. 101, 102. 2nd rol. 62. 
(2) 6. k H., p. 79. 
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TMaere, was, under the circumstances, legitimate, though pa^- oin^w «eai. 
menis were made to the voters who were employed in the system, shehyn. 

In the Coventry case the same learned Judge again referred 
to the Lambeth case, as being one to which he " attached con- 
siderable importance because the matter then was very much 
considered under the chairmanship of Mr. Ingham, a gentleman 
of known good sense and much legal experience," and having 
occasion, by way of illustration, to refer to the payment of 
voters, as canvassers, at the same time that he expressed his 
strong disapprobation of such payments, said (speaking of the 
question as a strictly legal one) " But the candidate may pay his 
own expenses ; and the candidate paying his own expenses, may 
employ voters in a variety of ways ; for instance he may employ 
voters to take round advertising boards, to act as messengers as 
to the state of the poll, or to keep the polling booths clear. He 
may also adopt the course which appears to have been adopted 
in this city — that is to say — the city or borough is divided into 
districts, and committees are formed amongst the voters them- 
selves of selected persons who go about and canvass certain per- 
sons of the district, and for their services these persons are 
sometimes paid and sometimes not paid." (1) 

It is not, however, necessary to dwell any longer on this 
point, because it is not contended, in the very able factum pre- 
pared by Counsel for the petitioner, that according to the English 
authorities^ the employment and payment of voters as canvassers 
Would be a corrupt practice, ** manceuvre frauduleuse'' 

In that factum it is said — 

'^ L'on ne saurait nous dire que sous la legislation Anglaise 
tme semblable interpr6tation ne serait pas admise.*' 

But it is added : 

*' Notre loi est toute autre, la section 249 est bien tiree des 
statuts Anglais ; — mais I'exception de la section 250 est entiere- 
ment diffiferente." 

The words otthe English proviso are : 

" Provided always that the aforesaid enactment shall not 
extend to any money paid, or agreed to be paid, for or on account 
of any legal expenses bona fide incurred at or concerning any 
election." 

Our section No. 260 is as follows : — 

" 250. — Nevertheless the actual personal expenses of any 

(1) 0. k H., 101. 

38 
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QingnB0iaL candidate, including his expenses for professional services 
BheiiTn. really rendered and reasonable sums paid, in good faith, for 
necessary printing and advertisements, shall be deemed to be 
expenses lawfully incurred, the payment whereof shall not con- 
stitute a breach of this act." 

The contention of the learned counsel, as I understand it, 
is — ^that the employment and payment of voters, as canvassers, 
even although not colorable, is a corrupt practice, within the 
meaning of the English rule, re-produced in our section 249— 
but that the English proviso, above given, excludes that case 
from the operation of the English rule ; whereas our section No. 
250 cannot have the effect of excluding the same case from the 
operation of our section 249. 

For my part I may, at once, say that I do not think the 
difference between the English proviso and our section 250 
is at all material as regards a case such as the present ; and if, 
as is contended, according to the true construction of the English 
rule and proviso, a case such as the present would be within 
the rule, but would be excluded from it by the proviso, then 
assuredly that construction would have been adopted, or at any 
rate noticed, in some of the numerous English cases in which 
those provisions of law have, over and over again, been discussed 
and acted upon ; and, so far as I know, not a single English 
decision or authority of any kind can be cited aa justifying or 
supporting the construction thus contended for by the learned 
counsel for the petitioners ; and I need hardly say that it is in 
the last degree unlikely that we should have had to wait until 
now for the true construction of provisions of law, which, for 
upwards of twenty years, have been upon the English Statute 
Book, and have been, during that time, almost daily acted upon 
by the English Courts in cases of the utmost interest and im- 
portance. Far from such a construction having been adopted, 
we see, in the Coventry case, so often already referred to, that 
Judge WiLLES observed, " Now unquestionably, if the third 
clause of the second section was to be taken in its literal terms, 
the payment to canvassers under such circumstances, being, as 
it is, a payment to induce them to procure votes by means of 
their canvass, would come within the terms of this clause, and 
would annul the election." According, therefore, to Judge 
WlliLKS, that section is not to be taken in its literal terms; but 
it does not seem to have occurred to him, nor, so far as I know, 
to any other judge, to refer to the proviso as solving the diffi- 
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culty. And it will be found that in the judgment of the Exche- <**n«»jj •* •«• 
qner Chamber in Cooper vs, Slade, 6 E. & B., it is said, " it will ^^'^^^ 
be seen we attach no weight to the proviso at the end of the 
section 2 of the statute 17 and 18 Yic, cap. 102. The same pro- 
viso was in statute 49th Q-eorge III., cap. 118, sec. 2 — but it is 
nugatory. (1) * * * It is an instance of what is very common, viz., 
a superfluous provision ez majori cautelo, or if it has any mean- 
ing, it is that given to it by the learned counsel in error, viz., 
payment to a printer or innkeeper of lawful expenses to induce 
him to vote. It cannot mean to legalize a promise made directly 
to induce a voter to vote, and no other promise is within the 
statute." In considering this branch of the case it is proper to 
bear in mind that, as admitted, all the reasoning that can be 
urged as showing that the payment, not coiorable, of voters as 
canvassers, is a corrupt practice, within the meaning of the sta- 
tute, can be urged with equal force against the payment of any 
canvassers ; and it is also most important to bear in mind that 
the few voters who were employed as canvassers in this case 
did not attempt to vote, and that it was never intended that 
they should vote ; and that, as they were supporters of the res- 
pondent, their employment as canvassers on his behalf deprived 
him of so many votes. 

Returning however, to the meaning of our section No. 260, 
it may, I think, be presumed that if our Legislature had intended 
to change the law so as to make the employment of electors as 
canvassers a corrupt practice, they would, bearing in mind the 
maxim that the law ought to warn before it strikes, have car- 
ried out their intention, in a matter of such vital importance, in 
some less mistakeable manner than by wording section 250 as 
they have done, namely : — 

*' Nevertheless the actual personal expenses of any candi- 
date, including his expenses for professional services really ren- 
dered, and reasonable sums paid in good faith for necessary 
printing and advertisements, shall be deemed to be expenses 
lawfully incurred, the payment whereof shall not constitute a 
breach of the Act." 

It can hardly be contended that the object of this enactment 



(I) It appears that Baron Bramwell, in hia opinion to the House of Lords, in the above 
emam, modified his riews in so far as they declared the proviso " nugatory. " The Judgment 
in the Bzoheqoer Chamber was reversed by the Judgment of the House of Lords, but the 
l*ttor Judgment does not throw any light on the meaning of the proviso—Law Journal, vol. S7, 
1858, p. 449—453, 464. 
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^^^^^ ** "^ was to render all payments illegal, excepting personal expenses, 
shehyn. professional services and necessary printing ; for, according to 
that interpretation, as pointed out by the learned Counsel for 
the respondent, a candidate could not pay for a committee room, 
or for a secretary, or messenger for a committee, nor even the 
disbursements of the agent to be appointed under the law. 

If, as I think, the section No. 250 was not intended to render 
illegal all payments excepting those which it expressly legalizes, 
then I think it must have the meaning contended for in the 
supplementary factum of the resi>ondent ; and it will be borne 
in mind that that contention is in accordance with the opinions 
of the English judges in the well-known case of Cooper vs, SUuk 
already referred to, where speaking of the English proviso it is 
said, '' if it has any meaning it is that given to it by the learned 
Counsel for the defendant in error, viz., payment to a printer or 
inn-keeper of lawful expenses, with a view indirectly to cause 
them to vote." But be the meaning of the section No. 250 what 
it may, I am clearly of opinion that it has no important bearing 
upon the present case 

It has, however, been very strenuously contended, and the 
contention is well-deserving of attention, that, according to the 
express words of the section 249, it is a corrupt practice to offer 
or promise to any person any money to induce such " person to 
procure, or to endeavour to procure, the return of any person to 
serve in the Legislative Assembly ;" and it is further contended 
that as canvassers are employed for the very purpose of pro- 
curing the return (of the candidate for whom they act,) that the 
employment and payment of canvassers, whether electors or not, 
is a corrupt practice, according to the express words of the sta- 
tute. 

This contention derives support from the observations of 
Mr. Justice Willes in the Coventry case, where, in his obser- 
vations already cited, he said: — " Unquestionably if the third 
clause of the second section " (reproduced by our section No. 249) 
" was to be taken in its literal terms, the payment to canvassers 
under such circumstances, being as it is a payment to induce 
them to procure votes, would come within the terms of this 
clause, and would avoid the election." As to this part of the 
case, I may say that if the question as to the legality of the pay- 
ment of canvassers, whether electors or not, had naw come up for 
the first time, as at present advised I would probably deem it 
my duty to take the statute in its literal terms, and, in accordance 
^th the observations of Judge Willbs, to say that the employ- 
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ment of canvassers, whether electors or not, is a corrupt practice, ^^"'^ •** 
and as such ought to avoid the election. shehyn. 

But our Legislature, when they copied the third clause of 
the secooad section of the English Act, and reproduced it as the 
third clause of the section No. 249 of our statute, must be pre- 
sumed to have known, and we have no doubt did know, full 
well, what had been the decisions in England under the English 
Act ; and they would doubtless have changed the wording of 
the section in question if they had intended that it should be 
interpreted otherwise than the words reproduced had always 
been interpreted in England. Peters, in his digest of the cases 
decided in the Supreme Court and other courts of the United 
States, says : — " The rule which has uniformly been observed 
by the Supreme Court in construing statutes is to adopt the 
construction made by the courts of the country by whose Legis- 
lature the statute was enacted. (1) And in Kirkpatrick vs. Gibson 
it was held, that when a British* statute is re-enacted in this 
country (the United States), it is reasonable to supi>ose that the 
Legislature intended to adopt as well the settled construction 
which had been given to the Act by the British Courts as the 
Act itself." (2) 

Applying these principles, which seem to me perfectly res,- 
sonable, to the present case ; seeing that under the English 
statutory provisions reproduced by the 249th section of our 
statute, and relied on by the petitioners, the payment bona fidt 
of canvassers, whether electors or not, is not held to be a corrupt 
practice, so as to avoid the election ; and being, as I am, clearly 
of opinion that the English proviso, reproduced in a modified 
shape as section No. 250 of our statutes, has no bearing upon 
the present case ; I necessarily come to the conclusion that we 
must reject the first proposition submitted by the petitioners, 
and hold, that the employment and payment bona fide of an 
elector as canvasser is not a corrupt practice so as to avoid the 
election, although an elector employed ought not to* vote, and 
may be prevented from voting, under section No. 16t of our 
Act. • 

The third charge submitted by the petitioner is that one 
Bellerive, a sub-agent of the respondent, bribed a voter named 
Descombes by the payment of two sums of money, one of $5, 
the other of $4. 

(1) Peter's BiKeBt, yerbo statute, No. 222, Catboart vs. Robinson, 6tb Peters, 264. 
(?) Kirkpatriok rs. Oibson, Ex. 2nd, Brocbend, C. C. B., 288. Peter's Digve. rbo aUtute, 
]!{O0..M7,S23^33^227. 
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Giagm^etiO. Much importance has-been attached to this charge; and 

probably had it not been for it, and for the employment of voters 
^8 canvassers, the present contest might not have taken place. 

The evidence as to the alleged bribery is so volaminons 
that I must confine myself to a reference merely to the most im- 
portant portions of it. Before, however, entering into the details 
of this evidence, it may assist in the right appreciation of the 
statements of the witnesses, and indeed it is only just to the res- 
pondent, to say that it appears to have been his wish that the 
election shotild be conducted in a perfectly legal manner. He 
employed as his agents two gentlemen of undoubted respecta- 
bility, one of them, Mr. Bemillard, being his usual legal ^adviser. 

No houses were opened ; there was no violence, nor inti- 
midation nor, in my opinion, any corrupt treating, by any one 
for whom the respondent is answerable ; and the only case of 
direct bribery suggested, is the Bellerive and Descombes case, 
the particulars of which I am about to consider. 

Bellerive, the alleged briber, was the secretary of the res- 
pondent's St. Boch's Central Committee. Descombes who, it is 
paid, received the bribes, was a canvasser on the opposite side. 

Bellerive admits that he had with Descombes the interviews 
of which the latter speaks in his evidence, and that he gave him 
different sums of money amounting to $9 or $9.50 ; and no one 
can fail to see that very grave suspicion must attach to the 
making of such payments. Bellerive, however, swears most 
positively that he never thought of buying Descombes' vote or 
influence — and that the $9 were given for certain lists of voters 
which Descombes as a canvasser had, and which Bellerive, a 
secretary on the other side, said he wanted. 

The question which we have thus to determine, mainly 
upon the evidence of these two men — neither of whom, even 
upon his own showing, appears particularly deserving of cre- 
dit — is as to whether the $9 was given as a bribe, as Descombes 
says, or as a payment for lists, and in the hope of obtaining in- 
formation, as Bellerive says. 

The Chief Justice, after reading extracts from the deposi- 
tions of the witnesses, continued : 

In weighing the conflicting evidence of these two witnesses, 
it is necessary to bear in mind the probabilities of the case ; and 
certainly it seems more probable that, as Bellerive says, he paid 
the $9 for the lists, which we know he received, than that, as 
Descombes says, he got nothing for the lists which he gave, and 
gave nothing (seeing that he did not vote) for the money which 
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he got. Again, it does not seem probable that Bellerive, who G««grM««ai. 
had been repeatedly warned by Mr. Bemillard notto do any- ^^t^- 
thing illegal, and who at the time was endeavoring to discover 
cormpt practices on the part of his opponents, wonld, with his 
eyes open, have made for his adversaries exactly such a case as 
he was endeavoring to ascertain that they themselves had been 
guilty of. 

It is also necessary to remember in considering the con- 
flicting statements of these witnesses, that if, on the one hand, 
Bellerive was as his own evidence shows, an unscrnpnlons 
electioneering schemer, Descombes, on the other hand, was no 
better. We see that he remained until four in the morning, 
eating and drinking with a stranger who accosted him, as he 
says, solely for the purpose of corrupting him ; and we also see 
that he was guilty of falsehood towards his adversaries, and of 
dishonesty and treachery towards his friends— of falsehood to 
his opponents, by giving them a list, as genuine, which he knew 
was spurious — of dishonesty and treachery towards his friends, 
by giving to his opponents lists which had been confided to him 
as a canvasser by his own party. 

I certainly cannot say that I am sure that Bellerive has 
spoken the truth ; but I can say that the preponderance of evi- 
dence, if any, which I very much doubt, in favour of Descombes, 
is not such as would justify us in basing a judgment upon it. 

In the Salford case, that very learned and experienced 
Judge, Baron Martin, observed — " When there is no general 
bribery, no general treating, no general undue influence, but 
the bribery, the treating, the undue influence relied on, are what 
may be called isolated acts, and the separate acts of persons 
connected with the election, I think, before the election can be 
set aside on such acts, they ought to be proved to the entire 
satisfaction of the Judge who is to decide. (1) 

It may be thought that as to this part of the case I have 
gone too much into details ; but we know beyond doubt that in 
the instance under consideration there were payments of money 
by the secretary of one of the respondent's committees to an 
adverse elector ; and, under such circumstances, the Court can- 
not be too careful in searching out the money and in endeavour- 
ing to ascertain the true consideration for which it was paid. 

The seventh head of objection is — 

** Qu'Alphonse Terreau, sous-agent, a le jour de la rotation, 
trait6 plusieurs 6lecteurs en raison de leurs votes." 

(1) J. B. p., p. 138, Bftlford, 2iid Utaeh, 1869. 
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^*"*^. **"** Terreau himself admits that, on the day of voting, he treated 

^•^^- a considerable number of electors whom he had taken to the 
poll. He says he invited them to his house, and treated them 
as his friends ; but, according to the circumstances as stated by 
himself, it is not by any means certain that he did not treat 
them " on account of their having voted," contrary to the 257th 
section of the Act. I do not, however, deem it necessary to 
determine whether the treating by him was unlawful, because 
I do not think there is sufEicient ptoof of agency. 

It is true that Terreau canvassed several electors, and that 
on the day of voting he took several voters to the poll ; but he 
was not authorized to canvass by the respondent or by. either of 
his agents, and they do not appear to have known that he was 
canvassing. He was not giving a canvassing book, and did not 
make any return of his canvass to the committee. (1) I have not 
failed to observe that he says he was asked by the committee to 
canvass, and was offered a canvassing-book, but declined to take 
it. 

There is no evidence, however, to show that any members 
of the committee knew he had canvassed until the day of voting ; 
and there is no reason to doubt that, had the committee known 
he intended to canvass, they would have warned him, as they did 
the other canvassers, to avoid all illegal practices — a direction 
which appears to have been followed, as none of the authorized 
canvassers are charged with treating. Besides, although Terreau 
says the committee asked him to canvass, he does not seem to 
have known who were and who were not members of the com* 
mittee. Towards the end of his deposition, which appears to 
have been given in good faith, he says ; " J'appelle membres du 
comity, les employes qui y ecrivaient, les cabaleurs qui avaient 
des listes, et cabalaient avec." 

The law which makes a candidate responsible, in so far as 
his seat is concerned, for the acts of his agents done contrary to 
his orders, is, I admit, necessary to maintain the purity of Sec- 
tions ; but it is, as it has been termed, " a stringent, a hard and a 
harsh law," (2) and to make use of the words of a distinguished 
Irish Judge, in accordance with numerous English decisions^ 
" the evidence of an agency ought to be strong, clear, and con- 
clusive, before a Judge allows himself to attach the penalties of 
the Corrupt Practices Act to any individual." (8) 

(1) Leigh St LeMarohsnd, p. 44. 

(2) O.JkH., vol. I,p. «6. 

(3) J. B. P., (Mr. Jttitice Keogh), Sligo^ 24Ui Feb., 1869. 
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r . 

GuiAedTjy these principles, which appear to be perfectly ^^8*^^<^' 
reasonable, after giving to the evidence adduced in this case due ^*'*^''' 
consideration, I do not think it sufficient to make the respondent 
answerable for the acts of Terreau. 

The fifth head of objection is that the accounts furnished 
by the agents of the defendant are incorrect and insufficient, 
and the ninth is that proper vouchers have not been produced^ 
The objections to the accounts are not, I think, well founded. 
On the contrary, the accounts, it seems to me, were intended to 
show, as the statute requires, " all the election expenses incurred 
by and on behalf of the respondent." It is true that some omis- 
sions have been pointed out, but these have been, I think, satis- 
factorily accounted for. 

As to the vouchers there are two of importance wanting, one 
for the charge of $75, paid by Mr. Jacot, for the expenses of the 
Central Committee ; the other for the payment of $126 to the 
carter Trudel. Mr. Jacot says that he gave the account for the 
$75 to the agent of the respondent, and it is, to say the least, 
strange, that it has not been produced. But the petitioners might 
have, demanded, and, in my opinion, ought to have demanded 
that account, and also the voucher for thej $1-0, if they deemed 
them of importance ; and although the non-production of them 
may call for remark, and justify the suspicion that the counsel 
for the respondent did not deem it prudent to produce them, 
still it cannot be contended that the mere failure to produce 
such vouchers, where the mode in which the money was ex- 
pended is sufficiently indicated, would of itself create even o, prima 
facie case against a candidate. 

There remain three heads of objection to be considered. 
One of them is — " Que des depenses d'impressions exorbitantes 
et inutiles ont 6t6 faites." The printing expenses seem to us 
unusually high, and the printing of a newspaper, for a particular 
election, at an expense of $580, is not a common proceeding — 
but it is sufficient for us to see that there has not been even an 
attempt to prove, and indeed it has not been suggested, that 
this expenditure was made from any wrong motive, or produced 
any objectionable effects ; and, therefore, it is not necessary to 
say anything further in relation to it. 

Another ground of objection is — " Que des sommes d'argent 
ont et6 payees induement sous divers pretextes." 

We do not hesitate to say that several of the charges in the 
respondent's statement of expenses seem to be on a very high 
scale. This remark applies particularly to the sum of $126 

89 
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'^^^'^'^ already alluded to, and to the sums paid for rooms — ^for instance^ 
siiehyn. ^j. Qlivler Plamoudoii received for the use of the rooms in his 
hotel during the election, ♦ 150,— two others received $80 each, 
another $75, and so on. 

The sums thus paid seem to us, as I have said) very high— 
but there is no proof whatever that the rooms were not required, 
or that they could have been obtained at lower rates. We there- 
fore cannot, as judges, affirm that the payments were illegal^ and 
still less, that they were made from any corrupt motive. 

The learned counsel for the petitioners did attempt to prove 
that the highest sum paid for rooms, namely, $150 to Olivier 
Flamondon, was excessive, but he failed in the attempt, and it 
was not renewed, 

The last head of objection is — " Que les depenses faites sont 
exorbitantes, et constituent a elles seules la preuve d'un syst^me 
gfeneral de corruption." 

The evidence as to this part of the case, including of course 
the head of objection last considered, has been seen by the jud- 
ges with feelings of regret. On the one hand, the evidence 
established, and We are satisfied, that Mr. Shehyn, from first to 
last, wished and intended that all his proceedings shotild be not 
only legal but honorable, and we are also satisfied that his agents 
were really anxious not to violate the law. On the other hand 
we cannot but regard the election expenses of the respondent 
as being so unusually if not unreasonably high as to cause, if 
not to justify, suspicion, on the opposite side, that money was 
improperly expended. 

The respondent admits an expenditure of $2,529 42 

' — of this there were spent for the printing of seven 

numbers of a newspaper 530 00 

leaving for ordinary election expenses..... $1,999 42 

I have now before me an approximate statement from the 
Quebec Official Gazette of the election expenses, taken indiscri- 
minately, of sixty candidates at the last election. 

I refer to this source of information, not by any means as 
being conclusive evidence, but as being the best, if not the only 
mode I have of obtaining information as to what are the expenses 
usually incident to elections, and I have the less hesitation in 
adopting this course, as it is not unusual in England. 

I find that, upon an average, each of the sixty candidates 
; spent less than $250 ; and, also upon an average, that each of 

"isfcie^*.^.-^ seven gentlemen (other than respondent) who went through 
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the ordeal of a contested election, in either of the cities of Quebec Qi«»«^j «*«* 
and Montreal, laid out, as election expensses, less than $700. ^^"^y^ 
The expenditure in this case of even $1,999 is thus very much 
above the average, and gives rise to an unfavourable presump- 
tion — because where the expenditure is moderate, it may be 
presumed that the parties contemplated only that which was 
honest and legitimate, but, where the expenditure is beyond 
what may be deemed reasonable for proper expenses, it may 
fairly be presumed that there have been improper expenses. 

It may appear inconsistent to disapi)rove of the expendi- 
ture, and yet not to censure the conduct of the person furnish- 
ing ^the funds ; and, in the ordinary affairs of life, men do 
not allow their money to be spent without knowing what is 
being done with it. But a candidate at an election is in an ex 
ceptional position. The law obliges him to name an agent or 
agents, and after he has named, as was done in the present ins- 
tance, men of experience and unquestionable character, he is 
excusable, if not justifiable, if in ordinary cases he leaves to them 
the pecuniary arrangements respecting his election. 

As to the agents of the respondent, by whom the expendi- 
ture was made, we are satisfied that they were anxious not to 
violate the law ; but we are nevertheless constrained to say that 
it seems to us that they allowed their zeal for their candidate, 
and the strong pressure of his supporters, to induce them to in- 
cur expenses which, although they have not been proved to be 
corrupt or illegal, can hardly be regarded otherwise than as a 
violation of the spirit of our present election laws. It may be 
asked, if we disapprove, as we do, of some of the proceedings in 
the course of this election, and if we think it probable that there 
has been a violation of the spirit of the law, why do we not set 
the election aside. The answer is simply that the law gives us 
no discretionary power in the matter ; and that with the proof 
before us we have no power to set it aside. Even if we were 
satisfied beyond doubt that there has been a violation of the 
spirit of the law, we could not on that ground alone annul the 
election. In the Galway Borough case (1) a very distinguished 
member of the Irish Bench, Mr. Justice Lawson, said : " I as a 
judge cannot condemn any man for having violated the spirit of 
the law, unless he has also actually broken the law ;" and as 
supporting the same view, I may refer to the judgment of Mr. 
Baron Mabtin in the Warrington case, where it is said : " I 

(I) J. E. P.« Qftlway Borough, p. 68, 1st Jane, 1874. 
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®*°fj; '* °^' adhere to what was said by Mr. Justice Willes in the Litch- 

shehyu. ggj^ ^jj^Q |.j^j^^^ ^ Judge to upset an election ought to be satisfied 

beyond all doubt that the election was void, that the reiarn of a 

member was a serious matter and not lightly to be set aside." (2) 

In a word, the cause for setting aside a return must be 
found within the limits of the common law. or within the four 
comers of an Act of Parliament ; and no such cause has been 
shown to exist in the present case. Had there been proof that 
the respondent, or those for whom he is responsible, had spent 
even one dollar to influence a vote, or had been guilty of any 
corrupt practice whatsoever ; or if we were satisfied that, as 
s^ggest^d* tbe expenditure of the $2,529 had prevented the 
election from being pure and free, as it ought to be, it would be 
our plain duty to set it aside ; and we would do so with the less 
hesitation in consequence of the expenditure about which so 
much has been already said. But, for the reasons already men- 
tioned, it is not our duty to do so in the present instance. 

We do, however, confidently hope that when those who are 
generally engaged in elections have had time to discard the bad 
habits contracted under our former laws, and to become imbued 
with the sjnrit of our present system ; and when candidates 
know, as they now can know, what are the usual expenses of an 
election, there will not be a repetition of an expenditure such as 
we now deprecate, and which, should it occur at future elec- 
tions, would be much less excusable than it has heretofore been. 

It remains for me only to refer to the question of costs, 
which, although comparatively unimportant, involves a consi- 
derable sum of money ; and in relation to it, I deem it sufficient 
to say that, after due deliberation and discussion, we are all 
satisfied that there are no special circumstances in this case to 
displace the general rule that the costs ought to follow the 
event. 

The defendant returned had a majority of 651 votes. His 
own conduct during the election was unobjectionable. In Court 
he has not, by groundless preliminary objections or otherwise, 
sought delay or made needless expense ; and under these cir- 
cumstances we cannot think he ought to bear any part of the 
costs of the present investigation. . 

I shall add, merely, and I do so with the full concurrence 
of my colleagues, that we feel very much indebted to the 

(2) J. E. p., Warrington, p. 189, 4th Feb., 18(J8. J. E. P., Drogbeda, p. 48, 8tb Jane, 
1874. J. E. P., Wigan, p. 204, 6Ui March, 1869. 
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learned counsel engaged, for the assistance they have given us ^*'^. •* ^' 
in this important case. The factnms were . prepared with the s*»«*y^- 
utmost care, the arguments covered and exhausted every point. 
Indeed, had it not been for the valuable aid thus afforded us, it 
would not have been in our power, pressed as we are by nuipe- 
rous other duties, to have disposed of the case evefi nearly as 
soon as we have done. 

Stuart, J., concurring : — The exhaustive and masterly view 
taken of this case, in all its details, by the learned Chief Justice^ 
leaves me little to add, and I shall not go beyond a few words 
on the legal question which appears to me to be the key-stone 
of the arch upon which rests the petition. 

A voter appears to have established himself a zealous sup- 
porter of the respondent without solicitation, and for the first 
week of the canvass to have signally exerted himself to secure 
his return ; at the end of that time, he being unable any longer 
to devote all his time to this object, the respondent's agent then 
agreed to give him $50 to continue the canvass, upon condition 
that he would not vote for the respondent. The sum itself has 
no suspicious proportions ; there is nothing in the evidence 
shewing that it was more than a fair reward for the time and 
labor actually bestowed, and it is this payment of a voter, as a 
canvasser, that is set up as rendering null the election of the 
respondent, and as disqualifying him for this alleged act of 
bribery. There was nothing corrupt in the respondent sti- 
pulating to lose a vote already secured to him ; if the act, then, 
be not illegal or unlawful in itself, I can see nothing wrong in 
this engagement of Hebert, certainly nothing colorable. The law 
is not intended to do away with every payment made by the 
candidate in the course of the election ; and the decisions in En- 
gland recognizing as legal the employment of a voter as can- 
vasser, the respondent, under these decisions, cannot be held to 
have violated section 249. 

I now come to section 259 which reads thus : " Nevertheless* 
the actual personal expenses of any candidate, including His expenses 
for professional services really rendered, and reasonable sums 
paid in good faith for necessary printing and advertisement, shall 
be deemed to be expenses lawfully incurred, the payment whereof 
shall not constitute a breach of this act." This section has been 
treated by both the learned counsel as a proviso. I must own 
that I cannot see it in that light ; it is not so in words, is it so in 
substance ? The oflBLce of a proviso is either to except something 
from the enacting clause, or to qualify or restrain its generality, 
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^*°*^. ** "'■ ^^ *^ exclude some possible ground of misinterpretation of its 
shehyn. truth. Now, it performs none of these functions towards section 
249, it makes no reference to it at all. It enacts that the actual per- 
sonal expenses of any candidate, without defining them, but 
including as such the expense for professional services and the 
cost of printing, shall not constitute a breach of the act ; but the 
actual personal expenses of the candidate could under no sound 
interpretation of section 249 be held to be so ; could a fee to a 
professional man for his *ad vice and services be a breach of it? 
Could the cost of moving the press ? Colorable personal expen- 
ses, if made to influence voting, would be so. Actual personal 
expenses could not be otherwise than legal, and only when colo- 
rable and corrupt to be held illegal. 

Our form of government is one that depends for its existence 
on the consent of the people ; the most perfect freedom in dis- 
cussing the merits and demerits of political men and measures 
through the press and orally must exist at all times, but parti- 
cularly in times of elections. If the educated classes may be 
addressed and informed through the press, and there can be no 
limit put to the use of this power, it ought to be lawful to con- 
vey to the uneducated, by means of interviews by the candidates 
personally or by canvassers on their behalf, the views which 
they are at liberty to communicate to the educated by means of 
the press. The laudable desire to repress and punish corrup- 
tion at elections must not be pushed too far — the remedy might 
be deemed by some worse than the evil. A proper construction 
of the existing law will prove quite effectual in putting down 
corruption at elections. 

The petitioners have failed to show any breach of the elec- 
tion law by the respondent, and their petition cannot be sus- 
tained. 

Maguire, J., concurred. 

Petition dismissed with costs. 

/. G. Boss^, Q. C, for Petitioners. 

P. MacKay, Counsel. 

Rimillard 8f Flynn, for Respondent. 

F. Langelier^ Counsel. 
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COUE DE CIECUIT, QUEBEC. 

No. 113. 

JuGEHENT 27 Mai 1876. 

Ex PARTE LAMBERT, 

AppelarU ; 
et 

LES CORPORATIONS DE ST. ROMUALD ET DU COMTfi DE LtVIS, 

Inlimies. 
Jnai: — Qa'an ConBeil Manicipal ne pent pM proo^dor ii rsbolition d*nne ront^ ssab Avoii 
donn^ an pr^alabie avis public aux int^ress^B ; et lea habitants d'une munioipalit^ 
Toiaine 2t laqnelle ane telle route conduit, et qui avaient ^t^ pendant longtempB 
charges de Bon entretien, seront consid^r^s comme Int^ressda et anront droit k Vayib 
mentlonn^ en Tarticle 530 da Code Manioipal. 

DoKiON, J. — Le requerant est nn des contribuables et 6lec- 
tenrs de la Municipalite Locale de St. Jean-Chrysostome, dans 
Ic comte de Levis. II demande la cassation d'un r6glement 
pas86 le 10 jnin 1875, par le conseil mnnicipal de la paroisse de 
St. Romnald, abolissant une route conduisant a St. Jean Ghrysos- 
t6me, et situ6e dans les limites de la dite paroisse St. Eomuald, 
et annnlant tons proces-verbaux qui y avaient rapport, lequel 
rgglement a 6te apj>ronve par resolution dn Conseil du Gomt6 
le 8 septembre 1875. 

Les moyens de nuUite invoques a Tappui de cette demande 
sent an nombre de vingt-quatre, dont la plupart ne sont pas 
justifies par la preuve, et dont quelques-uns s'appliquent a des 
faits 8ubs6quents a la passation des dits reglement et resolution, 
et n'en peuvent affecter la validite s'ils ont 6t6 legalement et 
rggulierement passes. 

Les faits sont ceux-ci : 

La route en question a 6te adoptee comme chemin de 
comte par le Conseil du Comt6 de Levis, le 21 mai 1873, et un 
proces-verbal fait et liomologu6 par le meme Conseil le 16 juillet 
suivant, mettant I'entretien de la dite route a la charge de cer- 
tains habitants de la paroisse de St. Jean Chrysostdme pour 
Tavantage desquels cette route existait. 

En meme temps les anciens proces-verbaux furent abolis. 

On ne voit pas comment la route 6tait entretenue aupara- 
vant. 

Subs6quemment a la passation de ce proces-verbal, savoir, 
le 22 mai 1875, le meme Conseil de Comte passa une resolution 
declarant que la route en question serait " k I'avenir un chemin 
" local sous la direction de la Corporation de St. Romuald." 

Le 10 juin 1875, apres avis donne aux contribuables de St. 
Eomuald seulementy le conseil de cette derniere paroisse passa le 
r6glement qui fait I'objet de cet appel, et le 8 septembre suivant 
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Lftmbe it ^^ r^glemeiit fat confirme, apres avis donne anx contribuables 
oor.Bt.itom«.id^^ St. Romuald et de St. Jean Chrysostome. 

L'article 530 du Code Municipal dit qn'un conseil Munici- 
pal pent abolir tout chemin ott route apres en avoir donn6 avis 
public. Cet avis doit etre donn6 dans les diflferentes munici- 
palit^s ou il y a des interess6s. 

Le requerant se plaint de ce que le Conseil de St. Romuald a 
precede a abolir la route sans appeler tons les interesses, n'ayant 
donne I'avis que dans St Romuald, tandis que les contribuables 
de St. Jean Chrysostome etaieut interesses dans I'abolition de ce 
chemin, et qu'ils auraient du 6tre notifies. 

La premiere question est done do savoir si, oui ou non, les 
contribuables de St. Jigan Chrysost6me etaient intfiresses, car 
s'ik Tfetaient, le r6glement dont on se plaint peche par sa base 
nleme, ettous les precedes qui Tout suivi doiventcouleraveclui. 

Le requferant est de St. Jean Chrysostome, et comme tel se 
•dit int6ress6. Les dfefenderesses ne lui ont pas con teste celte 
qualttg. 

La Corporation du Comt6 a considerfi les gens de St. Jean 
Chrysostome comme int6resses, puisqu'elle leur a donne avis. 

Mais tout cela ne suffirait pas pour donner au requ6rant on 
:a ses co-paroissiens une qualite que la loi ne reconnaitrait pas. 

Voyons done les dispositions de la loi. 

Par Particle 658 le Conseil de Comte pent declarer un che- 
min quelconque chemin de comte, et charger les habitants d'une 
paroisse de travailler dans une autre localite. C'est ce qui a ete 
fait dans le cas actuel. Les contribuables de St. Jean Chrysos- 
tome ont §te charges de faire des travaux considerables pour 
faire et eutretenir une route dans la paroisse voisine. Ilsavaient 
done un grand int6ret dans cette route, interet qui s'est aug- 
ments par les travaux qu'ils ont du y faire. 

Par le mSme article le Conseil de Comte a le pouvoir de 
declarer qu'un chemin de comt6 sera k Tavenir un chemin local 
sous la direction de la municipalite dans laquelle il est situ§. 
C'est ce qui a et6 fait par la resolution du 10 mai 1875. 

D^s lors le chemin est devenu a la charge exclusive de la 
Corporation de St. Romuald, suivant les articles 760 et 782, et 
les contribuables de St. Jean Chrysostome se sont trouvts 
d§chatg6s d'y faire les travaux d'entretien. 

Mais cela lenr a-t-il enlev6 Tinteret qu'ils avaient dans ce 
chemin qu'ils avaient eux-m6mes tenu ouvert et entretenu pen- 
dtot plusieurs ann^es ? 

Je ne le crols pas. .L'int6ret d'avoir le chemin ouvert etait 
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peut-etre mSme plus grand que celui d'etre decharges des tra- 

vaui. Dans tons les cas ils devaient avoir Toption de Tun ou de ^^J^-s*^^"**^^ 

Tautre, car Tarticle 477 leur permertait de contiiiuer a entretenir 

le chemin en question s'ils Teussent d6sir6. 

Sous ces circonstances, je suis d'opinion qu'a^is aurait du 
etre donne aux habitants de St. Jean Chrysostome avant d'abolir 
le chemin. Cet avis n'ayant pas ete donne, le Conseil n'avait 
pas de juridiction, le reglement du 10 juin est nul et tons les 
precedes qui Tout suivi. 

La Cour, etc. 

Considerant que le Conseil Municipal de la Municipalite de 
la Paroisse de St. Eomuald ne pouvait proceder A Tabolition de 
la route mentionnee dans le reglement du 10 juin 1875, sans 
avoir donne au pr6alable avis public aux int6resses ; 

Considerant que les contribuables de la Paroisse de St. Jean 
Chrysost6nie, dans Tintert^t desqucls la dite route a ete ouverte, 
et qui Tout faite et entretenue depuis son ouverture, etaient in- 
teresses dans le maintien ou la fermeture de la dite route, et 
qu'aucun avis n'a ete donne dans la dite Paroisse de St. Jean 
Chrysostome ; 

Casse et annuUe le dit reglement du 10 juin 1875, ainsi que 
tons les procedes subsequents sur icelui, tant devant le Conseil 
Local de la dite Municipalite de St. llomuald que devant le 
Conseil du Comt6 de L6vis ; le tout avec depens. 

Appel maintenu, et reglement casse et annule. 

F. X. Lemieux, Avocat de TAppelant. 

J. O. Boss4, C, iJ., Avocat des Intim6s. 



CIRCUIT COURT, QUEBEC. 

27th march, 1876. 

No. 938. 

FKRDINAND DUBOIS, 

Plaintiff'; 
vs. 

THE COBPORATION OF STE. CROIX, 

Defendanty 

MDNICIPAL CORPOBATIONS— LIABILITY — nOOTES. 

As to the liability of Hanicipal CorporstionB for the non-repair of roads under their control, 
bnt to be made and maintained by others ; and as to the parties by whom a route loading 
from one ooncession to another is to be made. 

40 
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Dubois Hkld :— That it is the daty of Municipal Corporations to keep, or cauie to be kept, in repair 

Corp^fSt Croix '^^^ ^^^^ roads subject to their control, including roads leading to, and esUbbliihed for 

the benefit of the inhabitants of, another municipality. And the by-roads to be kept in 

repair by the inhabitants of the range to which they lead from any older rang*, are the 

by-roads leading from one range to another in (Ke tame munieipalitjf, 

Meredith, C. J. — This is an action for a penalty for the 
non-repair of a road, route, leading from the parish of St. Croix 
to the first range of the parish of St. Flavien. The parties hare 
signed the following admissions : 

La d6fenderesse admet, 1 ® que la route mentionn^e et decrite 
en la declaration du demandeur est une route locale, sitnee dans 
les limites de la Municipality de la Paroisse de St. Croix ; 2 ^ que, 
a Tepoque mentionnfee en la dite declaration, la susdite route 
etait en mauvais ordre, et de plus, que la dite route n'a pas 6t6 
entretenue par personne depuis le commencement jusqu'a la fin 
de rhiver dernier, et que la defenderesse n'a fait aucune d-marche 
quelconque pour faire entretenir la susdite route par qui de droit. 
Le demandeur de son c6te admet, comme il Tallegue dans la 
declaration, que la susdite route etablit la communication entre 
le premier rang de la paroisse St. Flavien et le dernier rang de 
la paroisse Ste. Croix, savoir, le rang qui aboutit an premier rang 
de la dite paroisse St. Flavien. 

The general rule, under article 748 of our Municipal Code, 
is that " all public roads " are under the control of Municipal 
Corporations, and under article 755 " every municipal road, or 
every part thereof, wholly situated in one local municipality, is 
a local road ; " and in this case it is admitted that the road in 
question is a " route locale ; " and by art. 757, " Municipal roads 
are under the control of the Corporation of the Municipality to 
which they belong. " In fine, by article 793, it is provided that 
" Etery Corporation is bound to maintain the roads and sidewalks 
" under its control, in the condition required by law, by the 
" proces'verbaux and by the by-laws which regulate them, under 
i "a penalty not exceeding twenty dollars for each infraction 

" thereof." 

It seems to me that according to the letter of the provisions 
of law above cited, and under the facts as admitted, the defen- 
dants are liable to a penalty for their failure to keep the road in 
question in repair. 

The defendants rely on the fact that the road in question, as 
admitted, " 6tablit la communication entre le premier rang de 
" la paroisse St. Flavien et le dernier rang de la paroisse Ste. 
" Croix ; " and they refer to article 826, which provides that 
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" The work of keeping by-roads leading from one range to ano- ^"^** 
" ther in repair, is performed by the proprietors or occupants of 
" the taxable property in the range to which such by-roads lead 
" from any older range." ' 

The rule of law thus laid down seems perfectly reasonable ; 
providing, as it does, that those who require a road shall main- 
tain it. 

It is, however, contended by the plaintiflF, that the art. 826 
must be understood as referring to a by-road leading from one 
range to another in the same municipality. The limitation thus 
attempted to be imposed upon the article No. 826, does not seem 
to me to be founded on reason, because whether the persons who 
require a road do or do not live in the municipality within which 
that road is situated, they ought to maintain it. For instance, in 
the present case, if the people of Ste. Croix are to be held liable 
for the maintenance of a road required by the people of St. Flavien, . 
it is of very little importance to the parties so held liable, whether 
the first range of St. Flavien does or does not form a part of the 
Municipality of Ste. Croix. 

I find, however, that the contention of the plaintiff as to the 
construction to be put on the article 826, derives support from 
the art. 782, which provides, " That no rate-payer of any local 
" municipality is liable for work on any road situated within any 
'' neighbouring local municipality, unless such road be a county 
"road," and also from the article 90, which declares: — "No 
" rate-payer of a territory detached or separated from a local 
'* municipality before or after the coming into force of this Code 
" is obliged, in virtue of any proces-verbal, act of apportionment, 
" by-laws or order, in force at the time of the change of limits, 
" to perform work upon municipal roads or bridges up to that 
" time deemed to be local, and situated in the remaining part of 
" the local municipality from which such territory has been 
" detached or separated. The same rule applies to the rate-payers 
" of any local municipality from which any territory has been 
** detached or separated before or after the coming into force of 
** this Code, respecting works of a similar nature situated within 
" the limits of such territory." 

If (as under articles 782 and 90, I am inclined to think) the 
people of St. Flavien cannot be compelled to maintain the road, 
then it seems to follow that, under art. 830, the work must be 
done " at the expense of the Corporation of the Municipality " 
within which it is situated, and the mode in which the work is 
to be done is laid down by art. 827 
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Dubois I admit that it seems very unjust that a road required by the 

rorpofstrroixpgQplg of St. Flavieu should be kept in repair by the people of 
Ste. Croix, and it is on account of this injustice, and also of the 
conflicting decisions which have been rendered, that I have 
kept this case so loiij^ en deliberi in the hope that during the 
session of our Legislature now last past there might be some 
amendment of our Municipal Code, but nothing has been done, 
and, as the case stands, I do not see how the defendants can be 
relieved from the payment of a penalty under art. 793. 

It is satisfactory to know that if under existing circumstances 
the defendants are exposed to injustice, they can relieve them- 
selves from their present position with the aid of the County 
Council, and it is to be presumed that that aid will be afforded 
if justice requires it. 

If the road be a useful road, the County Council may, under 
art. 758, by a resolution, or in a pror^s-vfrbal, declare that it shall 
be a County road — and then the difficulty caused by art. 782 
would disappear, and the people of St. Flavicn who require the 
road could be compelled to maintain it. 

On the other hand, if the road be not required, it can be 
abolished by the local municipality, with the assistance of the 
County Municipality, under articles 530 and 532. 

I am aware that my Brother Stuart, in a very interesting 
and able judgment, containing a careful analysis of our Municipal 
Code, has held, that a Municipal Corporation is not, under our 
Code, bound to maintain the roads within its limrts, unless it 
has assumed the maintenance of such roads by a by-law, as 
allowed by the article 535, and that it is only in the case where 
a Municipal Corporation has assumed the maintenance of the 
road within its limits, that it can be held liable for the penalties 
imposed by the article 793. The contrary has been held by 
Judge Tessier, in the case 2389, Hiwt vs. Covftty of Montmo- 
rency, by Judge Polette in Desilets vs. Corporation of St. Gre- 
goire, (1) by myself in Lemay vs. Corporation of Lotbiniire, and 
also by judgments in several other cases. In all the cases to 
which I have referred, if I mistake not, the position of the de- 

(l) This case, Desilets vs. Corporation of St Gregoira, was inscribed in review. One of 
Iko Jadges, Mr. Jastico Trssirr, was fur confirming; the two others, Mr. Jutiee Cab iclt 
and I, reversed tho judgment, on the ground that the work neglected was a coanty work, vtd, 
therefore, not under the control of the local Council ; but admitting that if it had been,tb« 
Local Municipality, the defendant, in that ease, would have been liable. V. also, Gaudet rs.' 
Corporation of Chester, Ist Rev. de Leg., p. 76. Craig vs. Corporation ijf h9pdi, Oe^ 187I* 
Mebidith and Tascheheau, Stuaet dis. 
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fendants was less favorable than that of the defendants in the i«™*»«f* 
case now before me, because in this case there is a serious diffi- ^' ®*'^*^"*'** 
culty as to the persons by whom the work was to be done, 
whereas, in several of the cases to which I have adverted, there 
was no such difficulty, and I am not sure that it existed in any 
of them. Upon the whole, after giving to the subject, which is 
by no means free from difficulty, my best consideration, I feel 
constrained by the reasons already given to hold that the road in 
question is subject to the control of the defendants ; that, there- 
fore, it was their duty to cause it to be kept in repair, and that 
having failed to do so, they are liable to a penalty under art. 793. 
But as there is a difference of opinion on the Bench as to the lia- 
bility of the defendants ; as I cannot but think that the provisions 
of law which I am called to enforce, tend to subject the defen- 
dants to injustice ; and that, therefore, they were excusable in 
leaving the matter to be determined by the Court, I shall fix the 
penalty at the low sum of 5 shillings, and I allow myself to hope 
that the Legislature may ere long think fit to determine by whom 
roads such as that in question ought to be made, and as to the 
liability of Municipal Corporations for the non-repair of roads 
under their control, but which other parties are bound to make 
and maintain. 

Judgment against defendants for one dollar penalty and 
costs. 

E. Diry, for Plaintiff'. 

Bedard Sf Rauleau, for Defendants. 



COUK DE CIRCUIT, QUEBEC. 

L£ 28 MAI 1873. 

No. 1158. 

Present : 1/IIonorabIo U. J. Tessier, J. G. S. 

J. MAWSON vs. J. BUR8TALL. 

Juai : — Que lo mariage de la seryante, dnrant le Borrioe, jastiBe It maitro de la renvoyor. 

Per curiam : — Le demandeur porte cette action pour la 
balance d'une ann6e de gages, savoir, $67.87, pour sa femme 
Eliza Tait. Sous le nom d' Annie Tait elle s'engagea en Angle- 
terre, le 10 juillet 1872, pour un an, comme domestique bonne 
d^ enfant (under tiurse) h raison de ^17 sterling pour Tannfee, an 
d6fendeur, M. John Burstall. Elle convint de venir a Quebec 
pour cela, et il fut entendu, par lettre, que si elle ne restait paa 
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^"w"**"* ^^ service de Madame Burstall touie Tannee, elle rembourserait 
Bunuu. Yq cout de son passago, '' If I do not rvmain wifh Mrs. Burstail one 
" t/ear, I will engage to pay back my passage over!' Rendue ici 
aux frais de M. Burstall, Annie Tait fit bien son service, mais au 
bout de cinq mois elle trouva a propos de se marier avec le 
demandeur, malgre les rcmontrancos du defendeur, Tavertissant 
qu'il ne la garderait pas a son service si elle se mariait. Malgre 
cet avertissement, olle s'est mariee ; elle a demeuree quelques 
jours apres son mariage chez le defendeur, mais a cause de son 
mariage le dfefendeur, M. Burstall, I'a renvoyee de son service. 
Le demandeur, marie a cette fille, reclame les gages pour toute 
TannSe. Le defendeur repond qu'il lui a paye plus que ses 
cinq mois de service, savoir : $43.80 pour son passage de Liver- 
pool a Quebec et $10 en argent, et que cela fait plus que pour 
ses cinq mois de service. La question est done simplement : 
le mariage d' Annie Tait a-t-il justifie le defendeur de Tavoir ren- 
voyee de son service avant Tannee ecoulee ? Notre droit muni- 
cipal, nos Statuts sur les relations d<*. maitres et serviteurs ne 
rencontrent pas le cas actuel. II est bien certain qu'en raison 
de la puissance maritale le mari pouvait retenir sa femme chez 
lui, cela est d'ordre public ; mais il consentait a ce qu'elle con- 
tinuat son service chez le defendeur. Le demandeur, par son 
avocat M. Dunbar^ a cite un ouvrage, MacDonald, Law of master 
and servant, publie en 18G8, page 206 : " A servant's marrying is 
" no ground of dismissal, and a female servant marrying must serve 
" out her time'' Ceci est la loi en Angleterre, mais le premier 
membre de la phrase ne parait pas s'appliquer aux servantes, 
female servants, par opposition au second membre de cette phrase. 
Le meme auteur, page 233, cite la loi telle qu'elle parait etre en 
Ecosse : " Where a female servant marries, (his appears no ground 
" of dismissal. Her husband by the law of Scotland, differing 
" from that of England and of France, is entitled to demand her person^ 
** but he is liable in damages for breach of contract by his wife 
" through his interference." 

Mais il nous faut rechercher quelle est notre loi sur ce point. 
II semble que par les principes g6neraux du contrat, il faut 
tacher de d6couvrir Tintention des parties, la bonne foi. Si 
Annie Tait eut dit en s'engageant au defendeur *' si au bout de 
cinq mois je me marie, vous me garderez a votre service ou vous 
me paierez mes gages de I'annee, a part le cout du passage," il 
est raisonnable de croire que le defendeur eut r6pondu : ** Non, 
ce n'est pas une femme mariee, exposee aux recherches de son 
mari, a son contr6le, aux inconvenients d'une femme marine 
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qu'il me faut, mais cVst une fille qui attendra la fin de Tan- "JT**" 
nee pour se marier si elle veut." En effet, c*est a cause de ^"'■*^*- 
ires inconv6nients seulement que le defendeur renvoie cette fille. 
Notre loi est d'ailleurs certaine, dans mon opinion, sur ce point. 

Pothier, Traite du Louage, No. 170 : — " Quand meme ce 
'* serait pour une cause honnete qu'un serviteur quitterait avant 
* le temps le service de son maitre, il ne laisserait pas d'etre 
'* tenu des dommages et intferets de son maitre ; c'est par son 
'* fait qu*il ne remplit pas son obligation " Denizart, Tancien, 
verbo domestique, No. 8, donne le texte d'une ordonnance sur ce 
point. L'article 3 de Vordonnance de 1567 porte " que les do- 
" mestiques loues a temps seront tonus de servir pendant le 
" temps qu'ils se sont loues, et Tarticle porte que s'ils se marient 
" durant le temps de leur service sans gre et cong6 de leurs 
'* maitres, ils perdront leurs gages," 

Cette ordonnance n'a pas etij rappelee, ni expressement, ni 
tacitcmeut ; elle est conform e a Tesprit de nos lois ; elle est 
d'accord avec les regies d'interpretation d'un contrat semblablo 
a celui qui est intervenu entre les parties, et croyant qu'en loi et 
en equitele defendeur n'est pas endett6 envers le demandeur,le 
dit demandeur est deboute de son action avec dt'peus. 
J. DunbaVy C.R., pour le Demandeur. 
Holt, Irvine Sf Femberton, pour le Defendeur. 
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17TI1 DECEMBER, 1872. 

Coram Sir James W. Colvili.e. Sir R. Phillimork, Judge of Ihe High Court 

of Arlmirally ; Sir Barnes Peacock, Sir Montague Smith, 

Sir Rouebt P, Golubr. 

THE S. S. HIBERNIAN, 

Smith, Master, 
Action of 

REOPATU A OTHERS. 

ncLi) : — (Affirming the decree of the Vice- Admiralty Court, Quobeo.) (1) That where a 
vessel waa at the time of the collision under the charge of a pilot taken on board by 
compulsion of law, her owners are exempt from the liability whieh the ship would 
otherwise have incurred. 

That an Act ^f the Legislature of a Colony belonging to tho Crown is, in every 
case to which it is applicable, of binding authority equally in tho Queen's High 
Court of Admiralty and in the Vice -Admiralty Court of Canada. 

That when a Statute inflicts a penalty for not doing an act, tho penalty implies 
that there is a legal compulsion to do the act in question, and this principle is not 
affected by the fact that a penalty has a particular destination. 



(1) S. V. A. B., vol. 2, p. 148. 
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n« That the Canadian Statutes 27 and 28 Vic, o. 68, s. 9, and 27 and 28 Vio^ c. 13. 

HilMrnian. *. 14, are to be read and construed together as being in pari materia, and a pi1< t 

taken on board in compliance with the proTisions of these Statutes is a pilot taken on 
boniii by oompnlsion of law, and, therefore, the owner of a Canadian ship navigated , 
in Canadian waters under the direction of such pilot is, except in oiroumptances of 
special exception, expressly exonerated, according to the law of Canada, from all 
liability to compensation for damage inflicted upon another vessel in consequence of 
olMdienee to such directions. 

Per curiam :^This is an appeal from a decree of the Judge 
of the Vice- Admiralty Court of Lower Canada, in a cause of 
damage brought by the owners of a certain cargo, laden on board 
of two barges, against the steamship Hibernian. The collision 
happened in the River St. Lawrence, between Pointe-aux-Trem- 
bles and Varennes, off Isle-a-TAigle. The Hibernian was a 
large mail steamer, proceeding with cargo and passengers down 
the St. Lawrence, on a voyage from Montreal to Liverpool ; the 
barges were proceeding up the river, in tow of a steam tug. 
The Hibernian ran into the barges and sank them. The Court 
below found that the Hibernian was alone to blame for this 
collision, and the justice of the decision has not been contro- 
verted ; but the Court below also found that the Hibt rnian 
was at the time of collision under the charge of a pilot, taken on 
board by compulsion of law ; and that therefore her owners 
were exempt from the liability which the ship would otherwise 
have incurred. It is from this part of the decision that the appeal 
has been prosecuted. It is not disputed that a proper pilot was 
on board ; that he took charge of the vessel ; gave the orders 
for her navigation ; that they were obeyed ; and that the colli- 
sion ensued in consequence. 

It has been contended nevertheless, that the Hibernian 
is not relieved from her liability. This contention is founded 
upon this position, that the general and maritime law is alone 
applicable to the case, by which law the wrong-doing vessel is 
bound to make full compensation to the suffering vessel for the 
damage inflicted upon her. 

In order to sustain this position, it has been asserted : — first, 
that the Canadian Statutes presently to be mentioned, on which 
the learned Judge relied, are without authority in the Vice- 
Admiralty Court. 

It has been said at the bar that this suit might, and so far 
the statement is correct, have been instituted in the High Court 
of Admiralty, which it is also said would not have taken cogniz- 
ance of the Statute, and in support of this startling proposition 
the case of the Halley^ decided by this tribunal, was cited. 



PRIVY COUNCIL. 321 

Their Lordships are wholly unable to follow the reasoning of g g^*^^. 
Counsel upon this point. 

In the case of the Halley, the judgment turned upon a 
question as to the partial or entire adoption or rejection of the 
law of a foreign country. In the present case, the law invoked is 
contained in an Act of the Legislature of a Colony belonging to 
the Crown, and ratified by the express sanction of Her Majesty. 

Their Lordship have no doubt whatever that this law, in 
every cage to which it is applicable, is of binding authority, 
equally in the Queen's High Court of Admiralty and in the Vice- 
Admiralty Court of Canada, as a Court of Appeal from which, it 
is to be observed, their Lordships are now sitting. 

Secondly, it was argued that the Canadian statute (27 and 28 
Vic, c. 58) did not make the taking of a pilot compulsory upon 
the Hibernian. The ninth section of that statute is as follows : 
— " The master or person in charge of such vessel, exceeding 
one hundred and twenty-five tons, coming from a port out of this 
Province, and leaving the port of Quebec for Montreal, shall 
take on board a branch pilot for and above the harbor of Quebec, 
to conduct such vessel, under a penalty equal in amount to the 
pilotage of the vessel, which penalty shall go to the Decayed 
Pilot Fund." 

It is contended that by the language of this section no com- 
pulsion is put upon the master to take a pilot, but that for not 
doing so merely a penalty is imposed. That though the term 
" penalty " is used, it is only meant in the sense of an order to 
contribute to a particular fund, the support of which is a matter 
of public policy. But their Lordships are of a different opinion ; 
they hold that when a statute inflicts a penalty for not doing an 
act, the penalty implies that there is a legal compulsion to do 
the act in question, and that this principle is not affected by the 
fact that a penalty has a particular destination. 

Various decisions in the Courts of the United States of North 
America, and especially one of very hig-h authority in the Su- 
preme Court, were cited for the purpose of showing that such an 
order, with respect to taking a pilot, as is contained in the sec- 
tion referred to, does not release the ship from the liability, the 
obligaiio ex delicto, which, by the general maritime law, attaches 
to the wrong-doer ; and it certainly does appear that upon this 
point the decisions of the American Courts are at variance with 
the later decisions of the High Court of Admiralty, affirmed by the 
Judicial Committee of the Privy Council. This variance is cer- 

41 
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S.S. miiniian.**^^^y ^^^Y miich to be regretted, but if it were necessary to de- 
cide the present case upon this point alone, their Lordships would 
think themselves bound to follow the precedents of the English 
courts. It is to be observed, however^ that no decision has yet 
been given by the American courts upon the effect of a statute 
releasing in express terms a wrong-doing vessel from liability, 
upon the ground of compulsory pilotage. In the case of the 
China, decided by the Supreme Court, Mr. Justice Swaine 
observed : " The New^ York Statute creates a system of pilofa^e 
regulations. It does not attempt in terms to give immunity to a 
wrong-doing vessel. Such a provision in a State law would 
present an important question, which, in this case, it is not ne- 
cessary to consider." — (7 Wallace's Rep., Sup. Ct, p. 67.) 

The other Canadian Statute, to which reference must now 
be made, is 27 and 28 Vict., c. 13, entitled : " An act to amend 
the law respecting the Navigation of Canadian Waters," in w^hich 
waters, it is to be borne in mind, that this collision took place. 
By the 14th section it is enacted that '^ No owner or master of 
any ship shall be answerable to any person whatever for any 
loss or damage occasioned by the fault or incapacity of any qua- 
lified pilot acting in charge of such ship, within any place where 
the employment of such pilot is compulsory by law." 

Their Lordships entertain no doubt that these two Cana- 
dian Statutes are to be read and construed together as being in 
pari materia J and that the owner of a Canadian ship navigated in 
Canadian waters under the direction of a pilot taken on board in 
compliance with the provisions of those statutes, who is a pilot 
taken on board by compulsion of law, is, except in circumstances 
; of special exception, which it is not necessary to enumerate, ex- 
pressly exonerated, according to the law of Canada, from all lia- 
bility to compensation for damage inflicted upon another vessel 
in conseqrience of obedience to such directions. 

It remains only to notice the argument that the pilot in this 
case was selected by the master, and therefore, that the relation 
of master and servant subsisted between the pilot and captain^ 
representing the owners ; we think this argument is unsound* 
The second section of the former Canadian Act enacts that " the 
Registrar of the said Trinity House of Montreal shall record in a 
register to be kept by him, for that purpose, the names and resi- 
dence in Montreal of all such branch pilots as shall so report 
themselves, from amongst whom it shall be competent for all 
shipmasters and others requiring branch pilots to selectisuch 
pilot or pilots as they, may think fit, other than those ao{ti«lly 
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engaged to pilot the ocean mail steamers, or any of them, and to^^^^^^^^ 
indicate to the said registrar the name or names of such pilot or 
pilots as they may select," etc. 

It is plain that the epithet '' such," here applied to pilot, 
refers to the particular qualified class, out of which the master 
is obliged to select one person, and their Lordships are of opinion 
that this restriction operates to destroy the relation of master 
and servant which would arise in the case of a free choice made 
by the master. 

Their Lordships will humbly recommend Her Majesty to 
affirm the decree of the Vice* Admiralty Court, and to dismiss 
this appeal with costs. 

Holt, Irvine Sf P ember ton, for Promoters. 

/. W. Sf W. Cook, for the Respondents, in the Vice-Admiralty 
of Lower Canada. 

Sir John Karslake^ Q. C, and H. M. Bompas^ for the Appel' 
lants. 

C. Butt. Q. C and E. E. Clarkson, for the Kespondents 
before the Privy Council. 



IN THE YICE-ADMIJ^ALTY COURT, QUEBEC: 

FRIDAY, 12th NOVEMBER, 1875. 

Hon. G. O. Stuart, J. 

THE " UNDERWRITER," Robertson, Master. 

Action of THE CANADA SHIPPING COMPANY. 

AND 

THE '' LAKE ST. GLAIR," Copfky, Master. 

Action of JOSEPH WILSON. 

Where there were two sailing ships, one on the starboard and the other on the port tack, and 
the former by a rule of navigation having the right to keep her luff ;— Held, that the 
former was, notwithstanding, in a case of imminent danger, bound to give way ; and 
for not doing so condemned in damages and costs. 

Per Curiam : — Two ships, the Lake St, Clair, an iron ship of 
1061 tons, laden with a general cargo, with a crew of 81 persons, 
bound for Montreal, and the Underwriter, a ship of 1439 tons, in 
ballast, with a crew of 28 persons, bound for Quebec, at half an 
hour after midnight on the 26th of July last, were off Cape Rosier, 
in the Gulf of St. Lawrence. The light at the Cape bore about 
N. W., and was distant somewhat more than ten miles ; the wind 
was north of west and the night clear. A collision then took 
place between these vessels while the Underwriter was on the 
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"UndeJjriter'»8**^^^*^^ ^^^ ^^^ whilc the Lake St. Clair was, as is contended 
'*!*£ st!cW» for the Underwriter, on the port tack ; but while, as is said for 
the Lake St. Clair, she was in stays. The rate at which the Under- 
writer was sailing at the time of the collision was from four to 
five knots, and that of the Lake St. Clair had been abont three 
and a half. The Lake St. Clair was struck at about right angles, 
sixty feet from her stern, on the starboard side, abaft the main 
rigging, by the bow of the Underwriter which passed between 
her back-stays, doing serious damage. In this damage is included 
the bulging in of seven plates, the breaking of twelve rivets, the 
breaking of the upper plate and another in the bulwarks. 

The Underwriter also sustained considerable damage, in which 
is comprised that done to the facing piece in front of the stem, 
which was torn oflf from 24 down to 8 feet, the breaking of the 
bowsprit short off at the knightheads, and the topgallantmast 
sprung. 

For these injuries suits have been brought by the owners 
of these vessels respectively to recover an indemnity for the loss 
sustained, and the question in each suit is, who was to blame. 
The charge of negligence made against the Underwriter by the 
Lake St. Clair is preceded by a statement in the libel of an occur- 
rence which took place an hour before the collision, and from 
which an intent to do a malicious injury to the Lake St. Clair has 
been inferred. At that time, it is said, the Lake St. Claire was on 
her previous tack, the starboard, and as the Underwriter was then 
on the port tack and was approaching, but not giving way, the 
Lake St. Clair, to avoid a collision, had to put her helm down to 
go about, and, missing stays, hailed the Underwriter to keep away, 
and, after so hailing, the answer received from her, while passing 
close to the port quarter of the Lake St, Clair, was, " Look out, 
I will do for you next time. " The libel then goes on to assert 
the facts attending the collision as follows : 

About a quarter of an hour after midnight, the wind having 
fallen quite light, the Lake St. Clair put her helm down and went 
round on the port-tack and had not gathered head-way when a 
flaw of wind took her almost aback, and then the red light of the 
Underwriter was about three points on the starboard bow about 
half a mile off. That then having her helm up (port), she imme- 
diately ordered it " hard a port ; " that this was done, all hands 
being on deck ; that her after-yards were squared, and the spanker 
brailed in, but that she had no headway, was motionless and 
would not pay off. Seeing this, the Lake St. Clair hailed the 
Underwriter^ as she was approaching, to put her helm up " star 
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board " and keep away, as the Lake St, Clair had no way and«und2i^t«" 
could not steer, and at the same time the helm of the Lake 8L ««iJS8UJuir.- 
Clair was put down (starboard), her ajfter-yards braced up and 
her spanker set ; but continuing motionless, the Underufritery 
while approaching, answered the warning, " Not a damned inch ! " 
and that the Underwriter, then on the lee beam of the Lake St. 
Clair J was heard to order her helm down (port), which caused 
her to luff up and strike the Lake St, Clair stem on. 

The answer of the Underwriter is, that about ten minutes or 
a quarter of an hour after being on the starboard tack, close 
hauled, the green light of the Lake St. Clair, distant between 
two and three miles, was seen on the lee bow ; that as the ves- 
sels approached the Underwriter was kept steady in her course 
by the wind, and on the green light n earing, the Lake St, Clair 
was hailed to port }|er helm, that to this no attention was paid, 
that the Lake St, Clair held on her course close hauled on the 
port tack as if to cross the Underwriter's bows, and that when a 
collision was imminent the helm of the Underwriter was put 
" hard a port " to bring her up in the wind, and while her sails 
Were shaking she collided with the Lake St. Clair which was 
struck on the starboard side abaft the main mast by the bow o^ 
the Underwriter, and, in this, negligence is laid to the cha ge ol 
the Lake St. Clair. 

The jBrst question on these pleadings is : — Was the Lake St- 
Clair in stays while the Underwriter was approaching her on the 
starboard tack, or was she under such command on the port 
tack so as to obey her helm. 

The rule of navigation which governs the course of vessels 
on different tacks admits of no question, that the vessel on the 
port tack must give way to the vessel on the starboard tack, and 
if the case be, as represented by the Underwriter, that while she 
was on the starboard tack, the Lake St, Clair, underweigh on 
the port tack, was attempting to cross her bows and thus came 
into collision, the latter only is liable for the damages done to 
each vessel ; but if the Lake St. Clair had been hove in stays, 
the situation of a vessel when she is staying or going about from 
one tack to the other, in another word, stationary, not as yet 
being able to make progress on her new course, the case comes 
to be a very different one ; and provided she did not willingly 
place herself in danger by going into stays, the Lake St. Clair is 
exempt from censure. 

According to the evidence on each side the Underwriter had 
the starboard tack. Her mate says that five minutes before mid- 
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„ un<Sjriter»'^^S^*' ^^^ ^^ P^^ about on that tack, that it took about a quarter 
**Lak^st.cilir.»' 0^ ^^ houT to bring her round, and that then the Ijoke SL Cltdr 
was fiom two to three miles ahead of her, that as the two vessels 
approached the Lake St. Clair was on the port tack under full 
sail ; that her sails were not shaking, and that it was in crossing 
the bows of the Underwriter the collision took place. There are 
five witnesses who testify to this effect, the master, the first and 
second mate of the Underwriter and two of her seamen. 

On the other hand the officers of the Lake St. Clair, followed 
by eleven other persons on board of her, testify to her attempting 
to come round on the port tack ; also, while in the act of doing 
SO) the red light of the Underwriter was immediately seen about 
half a .mile or three-quarters distant on her starboard bow, that 
the helm of the Lake St Clair was immediately put ^^ hard 
a-port " in order to keep her away and pass astern of the Under- 
writer^ that she also squared in her after yards and brailed in her 
spanker, but she had no steerage way and would not pay oS, In 
the meantime the Underwriter was standing up under the lee of 
the Lake St. Clair when the helm of the latter was put down 
(starboard) to keep her to the wind if she got way. 

In weighing this testimony it is certain that the powers of 
observation of persons on board the Lake St. Clair were better, 
AS to what was passing on board of her, than the opportunity 
hrad by persons in another ship somewhat distant. Then, in 
point of numbers, the weight lies with the Lake St, Clair, and I 
have not been able to come to any other conclusion, subject of 
course to such influence as the opinions of the nautical assessors 
may have with me, than that the Lake St. Clair had gained no 
headway on the port tack, and had it not in her power to give 
way to the Underwriter, which she would otherwise have been 
bound to do under the rule of navigation which has been stated. 
This aspect of the case would dispose of the responsive allegation 
of the Undei tor iter to the libel of the Lake St. Clair. In coming to 
this conclusion I may say that I have not omitted to notice the 
testimony of the Port Warden at Quebec, somewhat in the nature 
of that of an expert, who was brought up to state his opinion 
from a certain abrasion on the main-mast and from the way in 
which the bowsprit of the Underwriter was broken, that it could 
not have been so broken by the rigging but by the mast, an 
indication that the Lake St. Clair was in motion. For this evi- 
dence to have been of use it should have gone a step further, and 
if the Bort Warden had said that the mark in the mast and the 
way in which the bowsprit was broken were sure indications 
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not only that the Lake SL Clair was in motion, but that she was «xjnd2l5Jritor." 
so much so as to be under obedience to her hehn sailing on the «LaI«tt.a«if.»' 
wind, it would be quite a different matter ; but even then such 
an opinion would be received with great caution in opposition to 
positive testimony of eye witnesses. 

I now approach the consideration of the serious part of these 
cases wherein a charge beyond negligence has been made 
against the Underwriter^ inferential ly, by inserting a threat in the 
libel, and, directly, at the argument by the counsel for the Lake 
St. Clair, who submitted that the collision was not only the 
result of negligence, but the wilful act of the persons who had 
the command of the Underwriter. 

Before adverting to the evidence on this head, it is proper 
to state how the rule of navigation upon which the Underwriter 
has relied, and under which she was rigidly guided upon the 
occasion, is to be construed in cases of risk and danger. 

In a case of collision tried in the High Court of Admiralty 
between two vessels, one of which was on the starboard and the 
other on the port tack, the right of the vessel on the starboard 
tack to keep her course was fully admitted ; but, said Dr. 
LusHiNOTON, " I have yet to .learn that, if there be any possible 
means of avoiding a collision, it is not the duty of the vessel on 
the starboard tack also to port her helm. The rule has been 
laid down, over and over again, that if two vessels were ap- 
proaching each other, it was the duty of both to prevent a colli" 
siou, if possible. No doubt there are certain rules as to what 
they ought to do under particular circumstances, but the first 
and primary rule is to avoid a collision and the loss of property 
and life, if it can be effected with safety." (1) 

And again, in another case in the same Court, it has been 
held that, although a rule of navigation is riot to be lightly in- 
fringed, no vessel is unnecessarily to incur the probability of a 
collision by a pertinacious strict adhesion to it. (2) Guided by 
these rules, I prdteed to the testimony bearing upon the notice 
to the Underwriter to keep, clear, and to what was said and done 
in giving effect to the rule. 

At half-past eleven o'clock these vessels passed each other, 
the Lake St. Clair standing in towards the coast. She was on 
the starboard tack, and then it was the duty of the Underwriter 
to give way, but in doing so it appears to have been done so 

(1) The Lady Anne, 15 Jurist 20 ; 7 notes of cases, 364. 

(2) The Hope, I W. Rob., ^57. 
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" undSJriter »» ^^^s®ly ^w withiii twenty-fouT feet of the port quarter of the 
<'Lak?8t!ciair.'» -Ziate St, Clatf, and to avoid the danger attending such close 
quarters the helm of the Lake 8L Clair was put down to go 
about, which occasioned her to miss stays ; and then, as deposed 
to by persons on board the Lake St. Clair, the master of the latter 
hailed the Underwriter to " keep oflf ; " the answer to which was, 
" Take your damned ship out of the way ! " " You are a Glasgow 
clipper ; are you ? " " Look out, and I will do for you next time/' 
This was replied to by the master of the Lake St. Clair by the 
observation, " My friend, you might find we are as hard as you 
are." " Go to bed, and take a sleep till you get* sober." The 
spokesman on this occasion from the Underivnter appears to have 
been Mr. Breeze Williams, the chief mate, then in charge of her, 
who, on his examination while denying the language attributed 
to the Underwriter ; has stated what he did say, and also what he 
-meant, in these terms. The w^ords I used were, ** Never mind, 
I will have the next tack'' " I meant that being on the jiort tack 
I had kept away for him, but that on the next tack he would 
have to keep away from me ; that when on the starboard tack I 
would not give way at all unless I was certain that he would 
not give way or keep away at the same time." Twenty-five 
minutes after this occurrence the Underwriter w^as ordered on the 
starboard tack, and it took fifteen minutes to bring her about upon 
it. The Lake St. Clair was then ahead of her, between two and 
three miles ; a'nd, shortly after, she was ordered on the port tack, 
and, while endeavoring to come round, the red light of the 
Underwriter was seen approaching and bore about half a point 
or three-quarters on her starboard bow, and then distant about 
a-half or three-quarters of a mile. 

Presuming that the Lake St. Clair was then in stays, as I 
have already had occasion to say that the weight of testimony 
shewed she was, I shall advert to the testimony on the one side 
and on the other to determine whether a knowledge of the 
' helpless condition of the Lake St. Clair was conveyed to the 
Underwriter in suflBcient time to make it imperative upon her to 
yield and give way by starboarding her helm or by adopting any 
other course by which the collision could have been prevented. 
The evidence for the Lake St. Clair upon this part of the case 
is — that while attempting to come round on the port tack, and so 
soon as the red light of the Underwriter was seen, the helm of the 
Lake St. Clair was immediately put " hard-a-port " in order to keep 
her away and pass astern of the Underwriter, her after yards were 
squared and her spanker brailed in, but she had no steerage-way 
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tod would Hot " pay off." In the meantime the Underwriter waSuunaS^Jritef 
standing up under the lee of the Lake St. Clair, when the helm of «Lak?k^r." 
the latter was put down (starboard) to keep her to the wind if she 
got way, the after yards were braced up, the spankier was hauled 
out and set so as not to undeceive the Underwriter and to give her 
an opportunity of keeping away — the only meansof safety and of 
preventing a collision. When the Underwriter had approached 
within a quarter of a mile or less the master of the Lake SL Clair 
hailed her in these words, " put your helm up and keep away a 
little, our ship is not steering and wont keep away." To this the 
first answer was " Gro to hell," and upon a repetition of the hailing 
a second answer was "• not a damned inch." The chief mate of the 
Lake St. Clair then ran down to hor starboard waist and hailed 
the Underwriter three or four times to keep away, and he received 
the same answers. Instead of starboading as requested the Under- 
writer continued on her course, and when within about fifty or 
sixty feet of the Lake St. Clair y perhaps more, she ported her helm, 
luffed up and struck the Lake St. Clair as already stated. As the 
Underwriter was approaching some one on board of her said : 
" you will see who is the hardest," and again, after she was struck, 
** now which do you think is the hardest ? " alluding, according 
to the master of the Lake St. Clair, to his answer when the vessels 
first met. After the collision the master of the Lake St. Clair, 
with the view of clearing the vessels, called out to the Underwriter 
to back her yards, when the voice that had previously come from 
the Underwriter called out, " I have done for you now, you are 
going down easily." The Underwriter kept by the Lake St. Clair 
until after three o'clock, when the second mate was sent on board 
of the Lake St. Clair, and there stated he had been on the watch 
at the time of the collision ; and when asked why he had not put 
his helm up when hailed to do so, answered " that he was afraid 
by doing so he would strike the Lake St. Clair further forward 
and do pore damage." This testimony is to be found in the de- 
positions of the oflBcers and of eleven other persons on board'of 
the Lake St. Clair ; their testimony is concordant and varies only 
in the exact words attributed to the Underwriter, but is, in the 
import of it, uniform. From the same testimony it is moreover 
apparent that three minutes after th(^ hailing would have sufficed 
for the starboarding of the helm of the Underwriter, and that 
there was double that time to do it before the collision and for 
her then to go clear ; and further, if instead of luffing, which was 
done at the last moment, the Underwriter tad starboarded, even 

42 
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*<uiidISJriter"*^^^ she would have gone clear ; and some of the witnesses go 
*Lii?8t cuir.'i so far as to say, that if she had kept her course she would either 
have cleared the Lake St, Clair, or done but comparatively little 
damage. 

It therefore appears that repeated warnings were given from 
the Lake St, Clair to the Underwriter for the latter to avoid a col- 
lision, that the time to do it was sufficient, that the opportunity 
was not wanting for her to do so, and that these warnings to 
keep away were not only neglected but treated with contempt. 
To oppose this testimony there is that of four persons, not 
including the master of the Underwriter, who came on deck but a 
minute before the collision ; these are the first and second mate, 
Sullivan the man at her wheel and a seaman named Olsen on the 
look out. The first and second mate state that they did not hear 
the hailing from the Lake St, Clair, and so also does the look- 
out, except after it was too late ; they heard the call to starboard, 
that is, after the order to port was given by the first and second 
mate. But this negative testimony is most materially weakened, 
intrinsically, by a contradiction between the man at the wheel 
and the testimony of the second mate, according to which it is 
apparent that the second mate who was in charge not only heard 
the call to starboard from the Lake St. Clair, but had made up 
his mind not to comply with it, as the following questions and 
answers to and from the man at the wheel show : — Question — 
You have stated that the second mate told you to keep the ship 
on the course you had got by the wind and not to mind what 
any one else said. What did any one else say ? Answer — They 
were singing out on board the other ship for us to put our helm 
to starboard, they were singing out forward, but I cannot say 
whether it was on board the other ship or not. 

Question — About eight or ten minutes previous to the collision 
did you hear much hailing from the Lake St, Clair or forward of 
you ? — Answer — Yes, I heard some shouting out to put the helm 
to'starboard. 

This man, previous to giving these answers, had stated that he 
had received orders to keep the ship on the wind, from the second 
mate who, as the first mate has said, was enjoined by him, when 
he gave up his watch, to do so. And after the light of the Lake 
St, Clair was visible, so determined was the second mate not to 
change his course, that he went aft and repeated the orders 
while the call to starboard was coming from the other vessel ; 
he had time not only to do this but to go forward and return to 
the wheel before the vessel jported her helm. It is needless to say 
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that the call to starboard could not have come from the ^«^^-«und«SJ^iter 
writer, as the two mates and the lookout ignore having heard the«i,ai^Btouir.» 
call at all until after the helm of the Underwriter was put " hard- 
a-port." If the man at the wheel heard the call to starboard 
eight or ten minutes before the collision, no doubt exists but 
both the second and first mate, who gave orders simultaneously 
to port, must have heard it also. A knowledge of the condition 
of the Lake SL Clair has been brought home to the second mate 
by the evidence of several persons who have given his answer 
shortly after the collision when on board the Lake St. Clair, and 
when the effect of it was not, perhaps, apparent to him, not that 
he did not hear the call to starboard, or that it was too late, but 
that he was afraid of striking the Lake St. Clair further forward- 
And again on his cross-examination he has been asked if he heard 
shouting from the Lake St. Clair, and after admitting that he did 
being further asked if he did not answer, his reply was " Proba- 
bly I did, but I don't remember," an answer that can bear but 
one construction/ These witnesses are five in number ; their 
evidence^is negative in character, they did not hear. Opposed to 
them is the evidence of witnesses whose statements are positive 
and say they did hear the several calls from the Lake St. Clair ^ 
and the answers from the Underwriter ; and if this evidence were 
untrue, it is scarcely credible that no one witness, out of the three 
and twenty persons on board the Underwriter, would have been 
examined to say so by declaring that during the eight or ten mi- 
nutes before the collision he was in a position to hear and that 
no such calls came from the Lake St. Clair, and that if they had> 
the night being clear, there being but little wind and the sea 
smooth, he would have heard them. 

This negative testimony, particularly of the two mates whose 
conduct is in question, affected as it is by the testimony of the 
man at the wheel, leaves no doubt as to the full credibility of the 
persons exatoined onbehalf of the Lake St. Clair, and I find myself 
compelled to sanction the opinions of the nautical assessors which 
are to be found in the following answers to questions which 
have been submitted to them — which apply to each suit : 

1. Was the Lake St. Clair, in stays, helpless and unmanage- 
able, at and before the time of collision, and how long ? 

2. Was the Underwriter notified in sufficient time of the Lake 
St. Clair being in stays, helpless and unmanageable, and if so, 
could she have taken any and what steps whereby the collision 
complained of in this case could and would have been prevented ? 
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Mu™writer»' 3. Was either, and which, of the above named vessels to 
*-L«k?8tcuir." blame for the collision ? 

ANSWERS. 

To the first. — She was, and accprding to the evidence, from 
ten to' fifteen minutes before the collision. 

To the second. — Yes, and there were two things that she 
could have done. She could have put her helm a-starboard or 
hove everything aback. Either of these courses would nave pre- 
vented the collision. 

To the third. — We entertain no doubt of its being owing so- 
lely to the negligence and unseamanlike conduct of the officer 
in charge of the Underwriter, immediately previous to the colli- 
sion, that it occurred, and that the persons in charge of the Lake 
St. Clair were in no way to blame for it. 

E. D. Ashe, Commander, tl. N. 

F. GouRDEAU, Harbour Master. 
A decree, therefore, must go for the caniiges and costs sus- 
tained by the Lake St. Clair ^ and also a decree dismissing the suit 
of the Underwriter with costs ; and in rendering these judgments 
I wish it to be distinctly understood that due regard has been 
had to the rule of navigation. The right to it has been conceded 
to the Underwriter, and it is not the use or exercise but the abuse 
of it to the prejudice of another that has taken place, and the 
wrong thus done must have its remedy. The very ancient but 
useful maxim, sic utere tuo ut alienum non leedas, admits of appli- 
cation as well at sea as on land, and the persons who have abus- 
ed it, and thereby caused this collision, may perhaps hereafter 
recollect it to advantage. And while closing these remarks, I do 
not think that I woald be discharging the unpleasant duty I am 
called upon to perform, if I did not characterize as well the con- 
duct as the language of the persons on board of Va'^ Underwriter 
as they deserve — That the first was negligent, and that the last 
was disgraceful and intemperate, I am compelled to say ; and 
have only to add that if, on the occasion of this collision, the 
wind had been perhaps a breath stronger and the blow more 
severe, a heavily-laden iron vessel would perhaps have been ins- 
tantaneously sunk, valuable lives lost, and, in the latter case, 
after the language preceding and following the disaster, it might 
I>erhaps have been difficult for those using it to resist a charge 
of another description. 

LangloiSf Angers Sf Colston, for the Lake St. Clair, 
William Cook^ for the Underwriter. 
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TN THE VICB-ADMIEALTY COURT, QUBBBC. 

25th FEBRUARY, 1876. 

Coram Hon. G. O. Stuart. 

THE " AGAMEMNON, Martin, Master. 

Action of WILLIAM ALLISON. 

COLLISION — DAMAGES— VIS MAJOR. 

To sQport a plea of inoTiUble aooident the bardon of proof reBto upon the partj pleading it, 
and he must shew, before he can derive any benefit from it, that the damage was oauted 
immediately by the irresistible force of the wind and wares ; that it was not preceded 
by any fault, act or omission on his part as the principal or indirect cause ; and that 
no effort to counteract the influence of the force was wanting. 

This was a cause of collision promoted by the owner of the 
MatioUy under circumstances that occurred in the harbor of 
Quebec. 

Per Curiam : — On the 28th September last, the Marion^ a 
barque of 703 tons, was ready for sea on a voyage to Greenock, 
and came to anchor in sixteen fathoms water nearly abreast of 
the church at Levis. She continued there in safety until the 
morning of the 30th. 

On the 29th of September, the Agamemnon, a ship of 1,047 
tons, likewise ready for sea on a voyage to Q-reenock, was brought 
to anchor about half a mile below the Marion, which was then 
to the north north-west of her. The tide was on the ebb when 
the Agamemnon was so brought to anchor. The depth of water 
at the place she anchored was about ten fathoms, and the quan- 
tity of chain given to her anchor was about thirty fathoms. 

At about eleven o'clock in the night of the 29th, the pilot in 
charge of the Agamemnon perceiving that the wind, which had 
been from the west, had changed to the north-east and begun to 
blow strong, had the crew called to give more chain upon the 
port anchor, by which she was held, and in attempting to do so 
it was found that she would not take chain, because, as the pilot 
at that moment supposed, the cable was broken. Her starboard 
anchor was then ordered to be let go, and, after some little delay 
from the chain not being arranged, it was let go i but so soon as 
the shackle indicating the thirtieth fathom was reached, the 
main pawl of the windlass, followed by the others, broke, the 
chains became foul, and no more chain could be given to the 
starboard anchor. At the time the starboard anchor was let go 
the Agamemnon had begun to drift with the rising tide and to 
ctmt toward the south. She continued to do so for about a quarter 
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»«Ag«Smnoi».''®^ ^ ^^^® *^d ^^^ ^^^^ o^ to l^^T anchor or anchors, until about 
half-past eight o'clock in the morning, when it was slack water. 
The chains were then cleared so as to give more cable in case of 
need. The master had been during the night, and was then, on 
shore ; a tug steamer returning from towing a vessel down the 
river was hailed by the pilot of the Agamemnon ; and a note sent 
to inform him of the condition of his ship, of the necessity of 
repairing the windlass and of the danger of the ship's running 
aground. The carpenter went in the tug with a letter to the 
master. At this time the Marion lay about a quarter of a mile 
off from the Agamemnon, riding upon her port anchor to the north 
of her, and the vessels remained in these positions until ten or 
half-past ten o'clock. The tide being then upon the ebb, and the 
wind strong, the Agamemnon began to drive again, and afler 
doing so for about a quarter of an hour she came down upon the 
Marion, striking her with her bow on the port quarter, and then 
both ships went adrift, and after the Marion had let go her 
starboard anchor continued to drag their anchors for some time, 
when they held, but lor about two hours they remained in colli- 
sion and the Marion appears to have sustained very serious 
damage, an indemnity for which is the object of this suit. 

The plea of the Agamemnon is inevitable accident, the action 
of wind and weather, a vis major. 

The facts, as they have been stated, are taken from testi- 
mony adduced for the Agamemnon, and it may be here noticed 
that there is no discrepancy of moment in the statement of the 
witnesses except as respects one, viz., that the Marion drifted 
upon the Agamemnon, but this was abandoned at the argument. 
From the evidence derived from the same source, it appears that 
the wind, before and at the time of the collision, was not blowing 
a gale but was a very strong breeze, and not so strong but that 
a ship could ride safely upon a single anchor. It was not so 
strong as to prevent the towing of a vessel, supposed to have 
been the Dagmar, which had been towed down the river by the 
returning tug already mentioned. After the vessels were sepa- 
rated, it was discovered that the Agamemnon had lost her port 
anchor, and her windlass was found to have been so defective 
that the pilot broke out rotten pieces from it with his fingers. 

To support a plea of inevitable accident the burden of proof 
rests upon the party pleading it — (1) — and in this instance it was 



(1) The Qeorge, 9 Joristi 282. 4 notes of cases, 161. 
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for the respondent to shew before he could derive any benefit u^^Ji 
from it : 

1. That the damage was caused immediately by the irresis- 
tible force of the wind and waves. 

2. That it was not preceded by any fault, act or omission 
on his part as the principal or indirect cause, and 

3. That no effort to counteract the influence of the force was 
wanting. — (1) 

If the persons in charge of the Agamemnon failed in any one 
of the above particulars, she is liable for the consequences of 
this collision, as no fault is to be imputed to the Marion. Before 
deciding upon these points several questions have been sub- 
mitted to the nautical assessors, with whose assistance the Court 
has been favored. The questions and answers are as follows : 

1. Question. — Was the selection of the berth given to the 
Agamemnon before she began to drive, a proper one and consis- 
tent with her safety ? — Answer. — It was. 

2. Question. — Was the quantity of chain allowed to her port 
anchor, before and after she drove, sufficient, and what may 
have occasioned the loss of her port anchor ? Answer. — Before 
she began to drive it would have been prudent to have had 
more than the thirty fathoms, and as much as sixty. When she 
began to drive, the second anchor should have been lot go with 
sufficient cable to stop her. From the evidence, we believe that 
the port anchor was parted at the time or before it was attempted 
to give her chain cable on it, because she would not then take 
cable. This was about midnight, before the collision. 

3. Question. — Did the breaking of the windlass cause or 
contribute to the collision, and how ? Answer. — It did, as it 
prevented enough cable on the starboard anchor being given to 
prevent the Agamemnon from driving. 

4. Question. — Considering the position of the Agamemnon 
between eight and nine o'clock on the morning of the collision> 
when in her power to employ a tug, should the pilot in charge 
of her, as a matter of prudence have done so, and thereby could 
the collision have been prevented ? Answer. — Between eight 
and nine o'clock in the morning before the collision, the Aga- 
memnon being too near the south shore, the windlass disabled, 
and her cables foul, the person in charge of her should have 



(1) The Despatch, 3 L. T. (N. S.) 220 ; 1 L. C. Adm. R. The Cumberland, 75, lb. Tha 
Harold Haarfager, Ih. vol. 2, p. 208. 
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i^;;,,^^,. employed a steamer to stay alongside nntil her anchor was 
weighed, and until she was towed by the steamer into a clear 
berth. 

E. D. AsHK, Commander, R. N. 

F. GouRDEAU, Harbour Master. 

Under each of the three foregoing propositions, the Aga- 
inemnon appears to have been in fault. It has been said that the 
state of her windlass was not visible and was unknown to the 
persons in charge of her. If such were the fact, it would afford 
no legal excuse ; but there is strong reason for the belief that 
they did know it. It had been but recently repaired, and if its 
insufficiency was not known, the persons who repaired it would, 
most probably, have been called to prove it, which was not done. 
The case of the MasmchuseUs,{l) determined in the High Court 
of Admiralty,, may be referred to, where the insufficiency of 
weight in an anchor led to a condemnation in damages. In a 
suit of collision, the case of the Peerless, where the catching of 
a cable in a windlass and the non-employment of a tug were 
questions, in connection with a plea of inevitable accident, 
mi^ht also be consulted. (2) 

A decree must therefore go against the Agamemnon as alone 
to blame for the damage done by her to the Marion, to be settled 
by the Registrar and Merchants, and costs. 

William Cook, for the Marion, 

HoUy Irvine Sc Pemberton, for the Agamemnon, 



(1) 1 W. Rob. $71. 

(2) 1 Lnah, R. 30. 
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SUPERIOR COURT, QUEBEC. 

FEBRUARY, 1873. 

Present : Mr. Jostice Stu^bt. 

LBMBLIN 

V8. 

THB IfONTRBAL A88URANGB GUM PANY. 

MAmiHB INSUBAlfCB — SBAWOBTHUfBSS^IMPLIKD WABBAMTT. 

Held i^-That ereiy p«noii who propoios to f nanron to inBore hit ship againit loa p«rilf dnriag 
a ■•» Toyage Impliedly warrant! her to he, in ereiy respect, in a fitting oondition to 
proceed and oontinae on that Tojage and to encounter all common perilt >and dangera 
with safety. And this applies to^erexy insurance on a Toyage policy, whatcTcr he the 
natore of the interest insured. 

That the warranty of seaworthiness Is strictly a condltloB precedent to the ohii* 
gation of insurance, and if it is not performed the policy does not attach ; and If this 
oondition he broken at the inoepUon of the risk, in any way whaterer, there Is no 
contract of insurance, and' the policy is wholly roid. And the fact that the insurers 
•xamined the ressel before taking the risk constitutes no wairer of the implied war- 
ranty of seaworthiness. 

Per Curiam : — The present action is based on a policy of 
insurance on a vessel and the declaration contains the usual 
allegations of seaworthiness and loss. The defendants plead : 
That the schooner Providence^ the vessel insured, was unsea- 
worthy at the time of sailing ; That it was expressly agreed that 
no partial loss or particular average should in any case be paid 
by the defendants, unless such partial loss or particular average 
should amount to eight per cent, on the agreed valuation ; That 
it is not true that the vessel was totally wrecked, and that if 
she suffered damage it was trifling ; That there was no aban- 
donment made to the defendants as by the terms of the policy 
there should have been. 

Thus the questions which arise are : 

1. Was the vessel Providence, at the time of sailing, seawor- 
thy, so that the defendants are bound by the policy of insurance 
involved ? 

2. If so, did she by the perils of the sea and navigation suf- 
fer damage, and does that damage amount to a partial or a total 
loss ? 

8. Has there been an abandonment of the vessel by the 
plaintiff to the defendants ? 

These are questions of fact which must be resolved before 
any question of law can arise. 

Commencing with the first question and with the plaintiff's 
witnesses. 

48 
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^«"» Thkophile Simard says : " In my opinion, and from my 

Ul'iiJiSfcI? knowledge of the state of the schooner after the stranding, she 
cannot have been in a condition on leaving Quebec to make a 
voyage to Moisic with the cargo which she had on board. In 
fine weather, she might, perhaps, have done so, but certainly 
not in bad weather." 

Octave Thkriault says : " The schooner in question was 
old. I would say that she was nearly worn out. According to 
my examination she cannot have been seaworthy when she left 
Quebec for Moisic. I certainly would never have sailed in her." 
Isidore £ioux says : — " I may say that after having exa- 
mined the schooner, I myself would not have sailed her to Moi- 
sic. She must have been too weak, before the shipwreck, to be 
seaworthy in anything like bad weather." 

GhEOBGS Bouillon, ship carpenter : — " From what I saw 
of th^ schooner, after she was ashore, she must have been unsea- 
worthy before leaving Quebec. Loaded as she was, she was most 
certainly unfit for the vpyage. In fine weather she might have 
reached it." 

Thomas Chouinard, branch-pilot :— " I left Quebec in the 
Providence. She began to make water immediately after leaving 
Quebec, and to a considerable extent I do not think a schoo- 
ner in good order would have sustained any damage by the 
storm. The Providence was old and weak. She was not staunch, 
for even on leaving Quebec she leaked. In my opinion, judging 
from what I saw during the voyage, and after the vessel was 
run ashore, she was wholly unfit to make a voyage to Bic, much 
less to Moisic, in the fall. I myself would not have gone in her 
to Moisic for a thousand pounds. She was not in a state to resist 
the winds and waves." 

On the part of the defendant, I shall refer only to the testi- 
mony of Mr. Butch^rt, who bought the schooner Providence^ and 
had her repaired. 

" In the month of March I had her repaired and made water- 
tight before leaving Bimouski. The day she started there was 
an ordinary breeze, but she was so soft that she filled with water 
and put back. After having her repaired or caulked she came to 
Quebec light. She took a cargo of salt for River du Loup, but 
filled with water on going out of the Eiver St. Charles. She was 
discharged and went down light. I then decided to pull her to 
pieces on account of the rotten condition of her frames, finding 
it impossible to make her stiflT enough to sail her. I then had her 
taken to pieces at Bio, and found most of her frame completely 
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rotten, with the exception of a few pieces in the bottom that '^J^ * 
were sound. Her timbers must have been rotten for along time. I5j,^S?cL^ 
I am positive in saying that she was unseaworthy when she was 
put ashore on St. Barnabe Island, I am positive the Providence 
was not seaworthy at any time during the season of 18 b9." 

It was urged in argument by the plaintifi*'s counsel that the 
agent of the Insurance Company inspected the vessel before 
taking the risk. He did so, and on examination as a witness, 
stated that he thought her a fitting risk, and the question comes 
to be : was the vessel in fact, at the time of sailing, seaworthy, 
and if not, does the inspection by the* agent of the defendants 
estop them from setting up such unseaworthiness ? 

Article 2505 of the Civil Code enacts : " It is an implied 
" warranty in every contract of Marine Insurance, that the ship 
" shall be seaworthy at the time of sailing. She is seaworthy 
*' when she is in a fit state as to repairs, equipments, crew, and 
" in all other respects, to undertake the voyage. " 

Every person who proposes to insurers to insure his ship 
against sea perils during a sea voyage impliedly warrants her to 
be, in every respect, in a fitting condition to proceed and continue 
on that voyage, and to encounter all common perils and dangers 
with safety. And this applies to every insurance on a voyage 
policy, whatever be the nature of the interest insured. 

Now, the evidence adduced by the plaintiflf himself seems to 
me to establish that the schooner was too old and weak, at the 
time • she set sail from Quebec, to make a fall voyage to Moisic. 
From the very commencement of her voyage she made water, 
and, when exposed to the action of the winds and the waves, she 
opened out so as to fill, and to render it necessary to beach her. 
It was not deemed prudent to anchor her in a harbour, because 
then, though to a less extent, the action of the winds could still 
have tried her strength, and it is clear that the master and crew 
feared that she would not remain afloat if anchored. Such evi- 
dence seems to me to establish her unseaworthiness at the time 
she left Quebec, and the testimony of Mr. Butchart, who bought 
her and could not repair her, but was obliged to pull her to 
pieces, places it beyond doubt that she was too old, rotten, and 
weak, to perform duty any longer. Thus unseaworthiness at the 
time of sailing is established. Now, as the warranty of seawor- 
thiness is strictly a condition precedent to the obligation of assu- 
rance, if it is not performed the policy does not attach, and if this 
condition be broken at the inception of the risk, in any way 
whatever, there is no contract of insurance, and the policy is 
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wholly void. It has been argued, on behalf of the plaintiff, that 
2[J,^ISJ?o2 ^® ^^^^ ^^ *^® agent of the defendants having examined the 
schooner before taking the risk constitutes a waiver of the implied 
warranty of seaworthiness. I have found no case in which a 
survey of the vessel for the underwriters by their agent has been 
so held, but the very reverse has been decided ; and to my mind 
there appears more ingenuity than solidity in the argument. I 
am therefore of opinion that the evidence establishes that the 
schooner Providence was not seaworthy at the time she sailed 
from Quebec on the voyage for which she was insured ; that, as 
a necessary legal consequence, the policy did not attach ; and 
that the defendants are therefore not liable. It is unnecessary to 
enter upon the other heads of defence set up by the defendants, 
as they are based upon special covenants in the policy, and if 
the policy itself does not attach, it would be loss of time to enter 
upon its details at all. 

Action dismissed with costs. 

G. Miville Dechene, for Plaintiff. 

J. W. 8f W. Cook, for Defendants. 
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31 OCTOBRE 1873. 

Coram Mack^t, J. 

PBBRAULT €l eU., 

Demandewi ; 
vs, 

BERTRAND et al, 

Difendeurs, 

ASSOCIATIONS OUVRlkllKS— CONSPIRATION — DOIOIAGBS. 

]>ea domandeun, membret d'ane soeiM d'entreproneun-xnA^oiu dont faiiaient anui partie lef 
d^fendenrs, ayant aoheU de la pierre de oampag^e, oontrairement i one r^aolatloB 
pasf^e par la dite sooi^M de concert aveo raesooiation dee carriers et oharretierB— lea 
dites denx looMt^a r^nnies, par r^solntloii, lea ont oondamntfa i nne amende, et d^fenda 
i lenra membrea de travailler pour lea dita demandeora, ou leur fonmir de la piene, 
oanaant ainai nn grand dommage aax demandeon ; 

Juoi :— Qne, malgr^ qu'en gtfn^ral nn bomme ait le droit de Teftiaer de tranaiger 

areo nn antre on aveo nne olaaae particulidre dHiommea, et qn'an norabre dliommea 

pniaae*a'obliger de ne paa travailler pour une peraonne en partiouliar, on pour one eer- 

taine olaaae dliommea, on aulTant nn certain prlx,— il n'eat paa permia que oea oombi- 

naiaona aiUent jnaqu'ik tronbler anoune peraonne on claaae de peraonnea dana aea affairea ; 

et 11 eat ezpreaa^ment d^fendn de menaoer d'amende on antrea pnsitions qnioonque 

refnaerait de ae plier aux exigencea de cea combinaiaona. 

Qn'une organiaation de peraonnea dirig^e contre nn bomme pour obtenir de Inl de Targenti 

aona forme d'amendea on entree, ee qn'il n'eat paa oblige en lot de payer, ou pour indnire aei 

ouTriera i le laiaaer, on pour empteber lea commerpanta de tranaiger arec lui, eat ill^gale ; et 

ai lea affairea de oet bomme aoui&rent par oette organiaation, il doit en 6tre indemniatf. 
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Que iM d^fendenn, formant partia de eenz qui oootTdlaient lea aooi^t^s en qaestion, sont P«malt ei aU 
par U respoDsablM des dommages qa'ont louiTert lei demandenn. Bertnmd «i ^ 

Qtt'il n'^tait pas fatal k Taotion del demandenn qa'ilB aient enx-m«mea faitpartte des ditai 
■ooeiatioiia, lefl'ponToin d'icellei ayant 6i6 ontrepaas^s par la resolution en question. 

Qn'one lettre adresa^e par le Secretaire de la Society deaentrepreneura-mafona aux tailleurs 
de pierre, lea avertiaaant que oeux qui oontinneraient de travailler pour lea demandeurs aeraient 
mis au ban de la aooi^te («ea6), eat en violationa dea prineipea ci-^haut. leaquela doirent favo- 
rijer la liberty dn commeroe, et garantir lea gena oontre toute tentative lUegale de lea empdeher 
d'exereer lenr yooation legitime. 

Qa'nne r^aolntion anba^qnente, en termea auivanta : " que toutea lea r^aolutiona pr6oedentea, 
" impocant des amendea ouentr^ea, aoient annnieea, attendu que laSooi^te n'aTait auonn droit 
" d'impoeer dea amendea, n'tftant paa inoorporee/' n'eat paa et ne peat paa dtre reoonnue 
oomme one aaffiaante reparation. 

Per Curiam : — Les demandeurs sont entrepreneurs-msu^ons et 
rgclament des d^fendeurs $20,000 de dommages pour avoir cons- 
pire a nuire k leurs entreprises. Les demandeurs ont construit 
plusienrs b&tisses publiques et priv6es ; les d§fendeurs sont aussi 
des entrepreneurs-maf ons. La declaration alldgne qu'en mars et 
avril 1872, les dSfendeurs ont conspir§ pour nuire, par tous les 
moyens, aux affaires des demandeurs, principalement dans la 
construction des trayaux alors en yoie de progres ; qu'ils ont form6 
une association ill6gale ayec les carriers de Montreal, daus le but 
de refuser de la pierre aux demandeurs ; qu'ils ont aussi conspire 
pour induire les tailleurs de pierre k ne pas travailler pour les 
demandeurs ; qu'ils ont aussi conspirg k pousser les chaufourniers 
a ne pas yendre de chaux aux demandeurs ; qu*ils ont aussi cons- 
pire k induire les charretiers de Montr6al k ne pas charroyer de 
pierre pour les demandeurs, si ces derniers trouvaient moyen de 
s'en procurer. Que le 30 ayrij, les dfefendeurs organisdrent avec 
les carriers et les tailleurs de pierre un systdme d'espionnage 
pour suryeiller les demandeurs et leurs trayaux, en envoyant 
quelqu'un sur leurs chantiers en diffferents temps pour s'assurer 
quel genre de pierre employaient les demandeurs, etc. ; poursui- 
yant ainsi la conspiration, ils leur imposdrent une amende de 
$200 pour s'etre servi de la pierre qu'ils avaient sur leurs chan- 
tiers, et leurs dfefendirent de s'en servir a ravenir. Les defendeurs 
le meme jour, 80 ayril, informerent les carriers et charretiers que 
les demandeurs ayaient ete suspendus dans leur seryice, et leur 
defendirent de charroyer de la pierre i)our eux. La declaration 
alldgue de plus que les demandeurs ont ete oblig6s de suspendre 
leurs trayaux, de se mettre k la recherche de carneres en dehors 
de Montreal, et m6me aux Etats-Unis, et ce ayec beaucoup de 
difficultes, d'acheter et d'ouyrir de nouyelles carriSres ; et malgre 
tous leurs efforts, ils ne purent en ayoir en quantite sufiisante 
pour repondre k leurs besoins, etc. 
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perraaiteiat. Lcs dfefeDdeuTB 86 soiit scparfes poTiT plaidet ; quatre d'entre 
BttrtTAodeiaz. q^j^^ plaident dans une mfime defense ; trois, dans tine autre, et 
un d'euz se defend seal ; mais la defense de ce dernier est la 
mSme que celle des trois qui le precedent. Les defenses se res- 
semblent toutes deux ; mais quatre des dfefendeurs plaident pour 
eux-memes (de plus que les quatre autres) qu'ils n'ont jamais 
envahi les chantiers des demandeurs. La defense nie la conspi- 
ration, et allcgue que la seule association alaquelle les d^fendeurs 
aient appartenu 6tait 16gale, et que les demandeurs eux-m^mes 
en faisaient partie, ont sign6 les rdglements et 6taient tenus de 
s'7 soumettrc ; qu'une autre association a exists, compos6e de 
carriers, et que si ces dernier s ont refuse de vendre de la pierre 
aux demandeurs ou d'en charroyer pour eux, c'est parce que les 
demandeurs, contrairement aux rSglements, ont acliet6 de la 
pierre ailleurs qu'aux carri^res des c6tes St. Louis et St. Michel ; 
que les dgfendeurs n'ont contribu6 en aucune manidre k amener 
ces refus, etc. 

II appert par la preuve qu'une association des carriers et char- 
retiers de la C6te St. Louis existe depuis mars 1862. Le 15 
octobre 1868, une association, devant etre compos§e seulement de 
maitres entrepreneurs-maf ons, fut ainsi form^e. EUe avait pour 
but de protfeger les entrepreneurs centre les greves des ouvriers 
et les impositions des carriers. Les demandeurs disent qu'ils 
n'ont rien a voir avec cette soci6te de 1868, et objectentacequ'il 
en soit question ; mais je dis qu'il est utile d'en parler. Le 12 
Janvier 1869, les tailleurs de pierre et les carriers s'entendent 
ensemble pour que ces derniers ne fournissent aucune pierre aux 
entrepreneurs qui en feraient venir de la campagne, et pour que 
les tailleurs de pierre ne travaille pour aucun entrepreneur qui 
recevrait de la pierre d'ailleurs que des Cotes St. Louis et St. 
Michel. Le 21 du m^me mois de Janvier 1869, Tunion des en- 
trepreneurs decide que si un carrier refuse de donner de la pierre 
h un membre de cette association, tons ses membres cesseront 
d'en prendre aux carriftres des Cotes St. Louis et St. Michel. En 
ffivrier 1869, il fut r6solu, k une assemblee de I'association des 
entrepreneurs, que si les carriers ne r6voquaient pas une lettrc 
envoy fee k Perrault et Perrault (les demandeurs actuels) sous trois 
jours, et si les tailleurs de pierre ne continuaient pas k travailler 
I>our Perrault et Perrault, tous les membres de cette association 
cesseraient de prendre de la pierre de ces carridres, et renver- 
raient les tailleurs de pierre de leurs chantiers, et qu'avis de 
cette resolution serait donn6 k la soci6t6 des carriers ainsi qu'a la 
society des tailleurs de pierre. 
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Le 9 mars 1869, a une assemblee de la societe des entrepre- i*«w»^* ««««• 
neurs il fat r6solu que la society des tailleurs de pierre serait B«*~drtaf. 
iiiformee qne les entrepreneurs iie pouvaient se soumettre k 
leur cinqnieme condition. Le 13 mars 1869, un engagement 
parait ^tre intervenu entre les entrepreneurs et les carriers, en 
vertu dnquel les premiers ne pouvaient plus avoir de pierre de 
campagne ; mais les demandeurs n^ont pas 6t6 personnellement 
parties a cet engagement, autant que je puis m'en assurer, et de 
plus n'ont pas 6t6 presents a TassembUe du IS mars. Plus tard, 
en mars 1872, une nouvelle association s'est form6e, par les 
entrepreneur, dont I'objet principal est d'avoir le droit d'acheter 
les mat^riaux de construction Ik ou il leur plaira de les acheter, 
soit en Canada ou ailleurs, etc. Les demandeurs devinrent mem- 
bres de cette nouvelle organisation. 

La societe proposa aux carriers sous certaines conditions de 
ne pas vendre leur pierre k d*auires qu'aux entrepreneurs, et de 
ne condamner un entrepreneur pour quelque faute, qu'apres 
avoir donn6 un avis pr6alable aux entrepreneurs, et apres avoir 
fait le procfts de I'accusfe. Le 15 mars 1872, un reglement fut 
pas8§ entre les societes d'entrepreneurs, carriers et charretiers. 
Le premier article de ce reglement se lit comme suit : 

" II sera livrfe aux entrepreneurs masons de la cit6 et 
paroisse de Montreal, reconnus tels par la society des entrepre- 
neurs qui auront adopte les clauses de ce rfeglement, toute 
espece de pierre de taille ou de ma^onne, pour les prix fixfes, 
suivant quo les circonstances le permettent, aux carriers et 
charretiers des Cotes St. Louis et St. Michel, eii notifiant la 
society des entrepreneurs ma<jons trois mois d'avance, d'apres le 
tarif distribu§, pourvu que les dits entrepreneurs ne prennent et 
n'achetent ou ne recyoivent directement ou indirectement aucune 
espdce de pierre susdite provenant des carrieres autres que celles 
des Cdtes St. Louis ou St. Michel, a Texception des pierres de 
course, carreaux, chaines et grilles ; et en cas que la soci6t6 des 
carriers ne pourrait pas fournir certains morceaux aux entrepre- 
neurs masons, le permis ne sera donn§ que d'aprds la decision 
des deux sociStSs. " 

Le 30 avril 1872, il y eut une assembl6e de la socifetfi des 
entrepreneurs ; de cette stance il n'existe aucun proces-verbal. 
Les carriers et charretiers ont eu aussi une assembl6e le m6me 
jour. Tons les d6fendeurs assistaient a cette assembl6e ; les deux 
socifet^s semblent s'6tre rfeunies ensemble. David Perrauit, un 
des demandeurs, 6tait a Tassembl^e. II fut appel6 k s'expliquer, 
et apres I'avoir fait, on le renvoya de la salle. Le rfisultat de cette 
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^"^M. '^*'''' assemblfee ne nous est connu que par les lettres qui suivent, car 
B.rtnudetai, j| j^y ^ ^^ pj^g ^^ proccs- Verbal de cette s6aiice que de Tautre. 
La premiere est adressee aux demandeurs : 

" 06te St. Louis, 80 avril 1872. 
" Monsieur, — La reunion des carrier et charretier et entrepre- 
neur on d6cid6 de vous mettre une entr6e de $100.00, et pour 
employer cette pierre que vous avez k votre chantier vous aurez 
k payer $200.00 en tout, et cela imm6diatement, et de ne pas en 
recevoir d'autres [sic) 

" Je suis votre d6vou6, 

" (Sign6), 0. Maetwkau, Secretaire." 
La seconde fut adressee k un des carriers et charretiers de 
la C6te St. Louis, et se lit ainsi : 

" Cote St. Louis, 80 avril 1872. 
" Monsieur, — ^Vous 6tes notifi6 de ne pas charroyer aucune 
espdce de pierre k Perrault et Perrault, car il sont suspendu d'ici 
k lanouvelle ordre faute d'avoir acliet6 de la pierre de campagne 
($ic.) 

** Vous notifierez Monsieur Corbeille {savoir un autre carrier 
et charretier) du fait. 

** Je suis votre serviteur, 

" (Sigu6), 0. Maktineaxt, Secretaire." 
Martineau examin6 comme t§moin dit relativement k Tas- 
8embl§e du 30 avril et au sujet de ces deux lettres : 

" Dans la reunion en question il y a eu des plaintes oontre 
" Messieurs Perrault et Perrault, les demandeurs en cette cause, 
" parce qu'ils avaient achete de la pierre de campagne. Je vais 
" maintenant rapporter ce que j'ai du fecrire dans le proces- 
*' verbal. J'ai du inscrire dans le livre que les demandeurs ne 
" devaient pas recevoir de pierre de la soci£t6 des carriers, et 
'* cela parce qu'ils avaient achet6 de la pierre de campagne. De 
'* plus, j'ai du inscrire que les demandeurs, s'ils voulaient rece- 
" voir de la pierre des carridres, devaient payer une entr§e de 
'^ deux cents piastres k la soci6t6 des carriers et bourgeois r^unis 
" qui formaient une meme soci^te. Par bourgeois, j'entends les 
** entrepreneurs-maf ons, au nombre desquels sont les d^fendeurs.'' 
Une autre lettre fut 6crite k la soci6t6 des taiUeurs de pierre, 
14 Mai : 

'« Monsieur le President et Messieurs les membres de Tassociation 
des tailleurs de pierre de Montr6al : 
'* Messieurs, — A notre reunion des Entrepreneurs-Masons, 
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qui a en lieu ce soir, il fut resoln que si les taillenrs de pierre ^**™^ *' "'' 
qui trayaillent chez Messieurs Perrault et Perrault ne disconti- »•''»»*«*«'• 
nnent pas de travailler pour ces Messieurs d*ici a luudi, le 20 du 
courant, que nous les consid6rons $cab, 
Votre d6vou6, etc., 

" Louis Lamontagne, Secrfetaire." 
Relatiyement k cette lettre il est argu6 que jene devraispas 
y prfiter attention ; qu'elle n'est pas consid^r^e^omme produite. 
Tel n'est pas le cas ; elle est produite et prouv6e, et doit rester an 
dossier. II appert que le 17 Juin 1872, k une assembl6e des deux 
8oci6t§8 d'entrepreneurs et carriers, il a 6t§ r6solu que toutes les 
resolutions pr6c6dentes imposant des amendes on entr6es fussent 
annul6e8, attendu que la soci6t6 n'avait aucun droit d'imposer 
des amendes, n'^tant pas incorpor^e. Du 80 Avril k cette date, 
]e 17 Juin 1872, sans aucun doute, les demandeurs demeurerent 
sous le coup des decisions et lettre du 80 Avril. Les carri^res des 
C6te8 St. Louis et St. Michel leur furent ferm^es ; ils furent 
obliges d'arreter leurs travaux, de mettre fin k leurs entreprises, 
et de refuser des contrats. La lettre du 14 Mai eut toute son 
ezgcution et ne fut aucunement affectfie par la resolution du 17 
Juin. Le p6che qu*avait commis les demandeurs 6tait d'avoir 
achete de la pierre de campagne. 

Au sujet des resolutions du 80 Avril, Dominique Duprfe, qui 
presidait, dit : " II fut fait part aux demandeurs de la decision 
qui avait 6te prise. II fut aussi decide que si les demandeurs ne 
Toulaient pas payer les deux cents piastres qui leur avaient ete 
imposees ils ne pourraient plus avoir de pierre des C6tes St. 
Louis et St. Michel. Les demandeurs n'ont pas voulu payer 
I'entree qui leur avait et6 imposee." II ajoute : 

'' Au moment des difficultes, les demandeurs avaient beau- 
coup de travaux en voie d'execution, et mSme plus que les autres 
entrepreneurs. 

" Gasimir Martineau etait proprietaire de la carriere que les 
demandeurs ont acquise. II s'est retire de la Societe au moment 
ou il aurait ete expulse pour avoir effectue cette vente. 

" Les charretiers ont aussi cesse de transporter de la pierre 
pour les demandeurs." 

Un autre temoin, Boismenu, relativement aux obstacles que 
les demandeurs eurent k rencontrer dans le choix des carridres, 
dit qa'k " sa connaissance, les demandeurs se sont adresses per- 
sonnellement aux difierentes carrieres du coteau St. Louis et du 
c6teau St. Michel. Les carriers repondaient quails ne i>ouvaient 

44 
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Ptrra^t et ax. founiir de pierre aux demandeurs taut que ces derniers ne se 
Brtrond.ffli. seraient pas arranges avec les spcietes des entrepreneurs et des 
carriers." Ce temoin et autres prouvent les dommages des de- 
mandeurs, qui out du etro considerables ; leurs travaux 6tant 
arret^s, leur clientele a du subir de grands dommages. 

II est 6tabli que les SoBurs-Ghrises ont perdu |4,000 ; que les 
demandeurs ont 9puffert dans leur credit comme entrepreneurs. 
Les personnes qui ont k construire eviteront naturellement d'em- 
ployer des hommes exposes k de telles gventualit^s. Je considere 
que les demandeurs ont droit k un jugement centre les dSfen- 
deurs. lis ont fait une preuve suffisante, en raison des diflSLCult^s 
qu'ils ont eu k rencontrer. Les demandeurs ont leur droit ; les 
dgfendeurs et les carriers ont aussi le leur. Les d6fendeurs n'an- 
raient pas du C(§der aux carriers ou s'associer airec eux, comme il 
est prouvS qu'ils I'ont fait ; mais dans tout cela je ne puis dScou- 
yrir la moindre participation de la part des demandeurs. Si un 
carrier souffre dans ses droits, il pent se faire rendre justice. Si 
A a une carriere et que B menace les ouvriers de A, emi>dclie 
d'autres personnes d'acheter de la pierre de A, ou les menace, A 
peut poursuivre B, et a droit a des dommages pour les profits ou 
les chances de profits dans la vente de la pierre qu'il n'a pu faire 
en consequence des menaces de B. Sur ce m^me principe, les de- 
mandeurs doivent etre prot6g6s. La loi favorise la liberte du com- 
merce et du travail. Hon jugement 6tabUt ce que je considere la 
ipi sur ce sujet, et je n'ai rien deplus a dire que ce qu'ilexprime 
lui-meme. J'ai par ce jugement dispose de certains points sur les- 
quels je n'ai pas appuy6 dans cet expose de la cause. II sera 
facile de les remarquer sans que je ne m'j arrete d'ayantage. 
Quant k ce qui regarde Vacte sur les associations ouvrieres de 
1872, il n'affecte pas cette cause, et nuUe reference n'y a et6 faite. 

Yoici le jugement de la cause : 

La Cour, apres avoir entendu les parties par leurs Conseils, 
tant sur les motions faites par elles respectivement, pour le main- 
tien de leurs objections a Tenquete et la revision des decisions 
tendant a les rejeter, que sur le merite des diverses contestations 
faites par les defendeurs en cette cause, — avoir examine les pro- 
cedes, papiers du dossier, et sur le tout avoir murement deiiberfi ; 
adjuge, premierement, que les dites motions ne sent pas accordees 
parce qu'elles sent trop generales, mais sans par Ik admettre la 
preuve de faits posterieurs k Tinstitution de cette action. 

Et sur le merite, considerant que lea demandeurs ont 
prouve suffisamment les allegations de leur declaration pour 
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leur accorddr un jugement pour les dommages dont ils se plai- rw»*^* ** o^- 
giient provenant des dfefendours ; B«rtr«nd*i ai. 

Consid^rant que, malgr6 qn^en g6n6ral nn homme ait le 
droit de refuser de trausiger avec un autre ou avec une classe 
particulidre d'hommes, et qu'en g§n6ral uh nombre d'hommes 
puissent s'obliger ensemble de ne pas travailler pour une per- 
sonne en particulier ou pour une classe d'hommes ou suivant 
un certain prix, il n'est pas permis que ces combinaisons ou 
arrangements s'6tendent jusqu'a troubler ces personnes ou 
classes de personnes dans leurs propres affaires, et il est ezpres- 
8§ment d6fendu de les menacer au xnoyens d*amendes ou autres 
impositions, dans le cas ou ces personnes ou classes ne se plie- 
raient pas aux exigences de ces combinaisons ou arrangements ; 

Consid^rant qu*une organisation de personnes dirigee contre 
un homme pour obtenir de lui de Targent sous le nom d'amende 
ou entree, ce qu'il n'est pas oblig6 en loi de payer, et ce, en 
induisant ses ouvriers de le laisser ou les commerf ants de ne 
pas faire d'affaires avec lui, est ill6gale ; et qtie si les affaires de 
cet homme souffrent par suite de cette organisation, il doit en 
6tre indemnis6 ; 

Consid^rant que les d6fendeurs ont illfegalement trouble les 
demandeurs dans leurs affaires, en les arrStant danis leurs tra- 
vaux i plusieuTs reprises, et ce avec dommage et perte ; 

OonsidSrant qu'il n'est pas fatal k Taction que les deman- 
deurs aient ^t6 autrefois membres d'une association d'entrepre- 
neurs, et plus tard membres d'une autre association, ainsi qu'il 
appert au dossier, vu que Tobjet pour lequel ces associations se 
sont form6es et auxquelles les demandeurs se sont joints, est 
comparativement inoffensif et devait con tinner k I'Stre, mais 
que par la suite les pouvoirs de ces associations furent outre- 
passes par ceux qui contrdlaient ces soci6t6s, au nombre des- 
quels sont les d6fendeurs, dans un but d'oppression, et princi- 
palement dans le but d'oppiimer les demandeurs; et ceux 
qui ont ainsi abus6 et detoum6 de leur but ces associations 
sont blftmables, mais non pas les autres membres de ces associa- 
tions, comme les demandeurs, sous les circonstances de cette 
cause ; 

Consid^rant qu'il n'est pas fatal k Taction que David Per- 
rault, un des demandeurs, ait assists k Tassembl6e du 80 avril, k 
laquelle les d§fendeurs ont principalement eigi, et ait cherche 4 
justifier les demandeurs et lui-m6me en particulier a la dite 
assemble ; 
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perrwH etoL Ooiisid6rant que la lettre du 14 mai 1872, est un document 
Bertnnd«<ai. important coiitre les dfifendeurs, et en violation de ces principes 
gtablis dans les premisses de ce jugement et qui doivent ^tre 
maintenus en faveur de la liberty du commerce et pour garantir 
les hommes centre toute tentative illegale de les empecher 
d'exercer leurs legitimes commerces ou vocations, et que cette 
lettre et la preuve faite a son sujet confirment un des griefs des 
demandeurs et soutiennent leur demande de dommages a cet 
6gard; 

Consid6rant que les deux lettres du 30 avril 1872, et la 
preuve faite k leur sujet, donnent droit aux demandeurs a un 
jugement en rapport avec la preuve des dommages ; 

Gonsid&rant que la resolution du 17 juLa 1872 n'est pas et 
ne pent pas Stre reconnue par les demandeurs comme une 8u£S.- 
sante reparation, et ne pent empecher les demandeurs d'obtenir 
des dommages des defendeurs ; 

Consid6rant que les demandeurs ont droit contre les d§fen- 
deurs au moins k $1000 de dommages ; 

En consequence adjuge et condamne les defendeurs, con- 
jointement et solidairement, a payer aux demandeurs la dite 
somme de mille piastres courant, avec interet de ce jour jusqu'i 
parfait paiement, avec depens distraits a MM. Doutre et Doutre, 
avocats des demandeurs ; les frais sont accordes sur les diverses 
contestations contre les defendeurs respedtivement, tel qu'ils ont 
plaide, et les defendeurs sont condamn^s a les payer suivant 
leur contestation, et doivent enfin supporter leurs propres frais. 

Doutre et Doutre^ pour les Demandeurs. 

Loranger et Loranger, pour tons les D6fendeurs, moins Elie 
Plante. 

Robidoux et Beique^ pour Elie Plante. 
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COURT OF REVIEW, QUEBEC. 

1869. 

Coram Mbrbdith, C. J., Stuart, J., Taschereau, T. 

PIERRE GERMAIN, 

Plaintiff'; 
vs, 

NARGISSE OINGRAS, 

Defendant : 

AND 

W. D. B. JANES. 

Opposant, 

SHIPBUILDING ^A DVAKCES — ^WORKM EX. 

HiLD : — Th&t the advancer, under article 2378 Civil Code, being not simply a privileged ere* 
dltor, bat transferee of the property of the veasel, is entitled to be paid out of the 
proceeds of her sale in preference to the workmen employed in building and complet- 
ing her; and article 2383, No. 8, cannot be ocnstracd to postpone his claim to theirs, 
notwithstanding that the vessel has not yet made a voyage. 

This was an Inscription in fieyiew from a judgment of the 
Circuit Court, Three-Riyers. 

Meredith, C. J. — In these cases, which now come before 
us fox the second time, the controversy is as to the proceeds of 
the sale of three barges. The opposant Janes contends that under 
the notarial deed bearing date the 27th day of January 1868, he 
made advances for the construction of the said barges in the man- 
ner allowed by art. 2378 of our Code ; that by the said notarial 
deed, which was duly registered, it was agreed that " the said 
" barges should be the property of the said Janes and should be 
** registered in his name ;" and he, therefore, contends that he is 
entitled to the proceeds of the barges in preference to the work- 
men and others who gave credit to the defendants after the sale, 
by them, of the barges to Janes had been dultf registered. 

The workmen, on the other hand, contended that, as the 
barges had not made a voyage at the time they were seized, 
they, the workmen, had a right to be paid in preference to Janes. 

The words of the article 2878 are : " The contracting parties 
" may agree that the vessel whereof the keel is laid shall be the 
" property of the party advancing money or goods for the comple- 
'* tion thereof, and such agreement ipso facto transfers to the ad- 
" vancer for security of his advances not only the property of the 
'' portion of the vessel then constructed, but of such vessel up to 
'' and after completion, so that the advancer may obtain the re- 
*' gister of such vessel all the same, and grant a good and clear 
" jtitle therefor," &c., &c. 
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G«riuiii When the case came before us on a former occasion, we 

oingTM. ^ere of opinion that under the notarial deed of the 27th January 
1868, Janes was an advancer within the meaning of the article 
2378, and that, asunder express terms of that article, the property 
of the barges passed to him in the most perfect manner, so far as 
necessary for the security of his advances, it was impossible, 
after the making and registration of that deed, that it could be 
rendered entirely inoperative by acts done or contracts entered 
into by the persons who had granted it. 

After the deed in favor of Janes had been duly registered, the 
defendants were not the owners, nor in contemplation of law the 
possessors of the barges, so as to create any Hen on them to the. 
prejudice of Janes, and, therefore, the barges could not be liable 
for the debts created by the defendants subsequently to the re- 
gistration of the deed from them to Janes. 

The opposants rely upon the section 8 of article 2888, Civil 
Code. But the rule laid down by that article is confined to cre- 
ditors, and Janes, as regards the present controversy, is not a 
creditor. He is the owner ; for the law says, in express terms, 
that the deed in his favor ^ ipso facto transferred to him as secu- 
" rity for his advances not only the property of the portion of the 
'* vessel then constructed, but of such vessel up to and after 
" completion." 

It is impossible under this provision of law, in a case touch- 
ing the security of Janes* advances, to treat him merely as a cre- 
ditor ; and unless he be treated as a creditor his claim cannot be 
afiected by section 8 of article 2888. 

I shall merely add that a judgment treating a person in the 
position of Janes merely as a creditor, would not only be con- 
trary to the express terms of the article 2878, but would defeat 
the well-known object of the law, and would paralys^e the busi- 
ness of ship-building ; thus really injuring the class of persons in 
whose favor it would appear to be rendered. 

For these reasons we think the judgment under review most 
be reversed and the contestation of Janes' collocation rejected 
with costs. 

Judgment reversed. 

W. McDougall, for Opposant. 

A. B. Cretsiy for Contestants. 

This judgment was afterwards confirmed in appeal. 
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COUU DE ClUCUIT, QUEBEC. 

MAi 1873. 

Tessier, J, 

BONNEAU ET oxoR, 

Demandeurs ; 
vs. 

LATBRBEUR kt yia, 

Defendeurs. 

JugA : — Que lonqne le mvl, mia en eaiue, ne fonticnt pM m f6mme» il n'y a paa betoin de 
rautorisation da Juge ponr qa'ella se d^fende 

Tessier, J. — La demanderesse se plaint de ce que la d6fen- 
deresse Ini a can6§ $60 de dommages par des injures personnelles. 

Le d^fendeur declare qu'il ne vent pas assister ei soutenir sa 
femme. 

La femme nie, et reconnait la demanderesse ponr honnete 
femme. 

La prenve est conclusive contre la d6fenderesse, mais sans 
aucune participation de son mari. 

II est done Evident que la d^fenderesse doit 6tre condamn6e 
a quelques dommages. 

Mais la difficulte soulev^e c'est que la femme n'a pas 6t6 
autoris6e k se d6fendre par Tautorite judiciaire, k d6faut de celle 
de son mari ; la d^fendc^resse, qui fait cette objection, cite 

1 ® Les articles 176 et 178 du Code Civil ; 2 <=> Un pr6c6dent, 
Buchanan vs. McMillan et uxor — L. C. Jurist, 14 vol., p. 19, Juge 
Mackay. 

Apres avoir examine les articles du Code, les autorit^s et les 
precedents, je suis d'opinion : 

1 ^ . Que la mise en cause du mari avec sa femme est suffi- 
sante pour que la femme puisse se d6fendre. valablement, et que 
la prteence du mari comme partie interpell6e dans la cause suffit 
pour Texercice de sa puissance maritale. C'est ce que dit Pothier 
dans son Traits des Obligations, No. 878 : — '' Au reste, une femme 
*« est cens^ suffisamment autoris6e de son mari lorsque son mari 
'' est en cause avec elle ; et en cela les actes judiciaires son difi%- 
'* rents des actes extra-judiciaires." — Pothier, Puissance Maritale, 
No. 8. 

L'autorisation est exig^e dans Tinter^t de la puissance mari- 
tale ; or si le mari est mis en cause c'est k lui de prot^ger ses 
droits. Le mari pent bien ne pas soutenir sa femme pour le d6lit 
ou quasi-d6lit qu'elle a commis et les consequences qui en rgsul- 
tent pour elle, mais il ne pent pas eti e mis hors de cause ; le 
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^^*" * tribunal ne le lui permetpas, et s'il le faisait, alors^et seulement 

Laterronr. ,.^„„ .... ,.„^ . ^.. .....«>.. ..... 



dans cc cas, rautorisation du Juge serait n^cessaire. 

2 ^ . Dans une action a raison d'injures personnelles, comme 
celle dont il s'agit en cette cause, la rggle g^nerale de Tautorisa- 
tion souffre exception ; c'est ce que 6tablit Pothier au meme No. 
878 : " Cette regie qu'une femme marine ne pent ester en juge- 
" ment sans etre autoris^e re^oit quelques exceptions. Notre Cou- 
'* tume d'0rl6ans, art. 200, lui permet d'intenter sans son man les 
" actions pour raison des injures qu'elle prfitend lui avoir 6t6 
" faites, et de d6fendre k celles pour raison des injures qu'on 
" pr6tend qu'elle a faite." 

Cette doctrine se trouve r6p6t§e dans le Trait6 de Pothier 
Bur la Puissance Maritale, Nos. 63, 64. 

Demolombe, Trait6 du Mariage, 2feme volume, No. 143. 

8 ® . L'article 176 de notre Code est conforme a ces principes, 
car il ajoute avec intention apres les mots sans I'autorisation ou 
sans t assistance de son mart. La mise en cause constitue son assis- 
tance, et le texte anglais I'exprime mieux : " Wilhout her husband 
or his authorization." 

4 ^ . Je ne puis done pas me rendre au pr6c6dentde Buchanan 
vs. McMillan cit6, qui a eu lieu en Cour Sup6rieure a Montreal 
sur deux exceptions k la forme produitessepar^ment par le mari 
et la femme, dans une action dont le but 6tait de faire declarer 
nulles et frauduleuses certaines ventes et reventes d'immeubles 
du mari en fraude de ses creanciers. 

En conclusion le jugement suivant est rendu : 

Parties ouies, considerant qu'il est fitabli en preuve que Vic- 
toire Laterreur, d^fenderesse en cette cause, est coupable d'inja- 
res personnelles envers Marie St. Hilaire, la demanderesse, am 
temps et lieu all^gues dans la demande, mais hors la presence 
et sans la participation de son mari, le d6fendeur ; 

Considerant que le d^fendeur, duement assign^, a d6clar6 
qu'il ne soutenait pas sa femme, mais qu'il a 6t6 mis en cause 
avec sa femme, et qu'il y est rest6 comme de droit ; 

La Cour condamne la dite Yictoire Laterreur personnelle- 
ment k payer aux demandeurs la somme de dix piastres de dom- 
mages, avec int6r6t de ce jour et les dSpens, laquelle condamna- 
tion ne pourra s'ex^cuter que sur les biens personnels de la femme 
et apres la dissolution de la communaut6 entr'elle et son 6potLX, 
le d6fendeur, suivant l'article 1294 du Code Civil du Bas-Canada. 

F, X. Lemieux, Procureur des Demandeurs. 

C T. Suzor, Procureur de la D6fenderesse. 



SUPERIOR COURT. 353 

SUPERIOR COURT, QUEBEC. 

19th OCTOBER, 1875. 

No. 978. 

EXPARTB 

THOMAS J. MATTHEWS, 

PelUioiur fw Certiararu 

HtLD : — Thai, wh«re it \a not plain that an inferior tribunal had Joriidietion, the Saperior 

Conrt, or a judge, will grant a Mrttorart, notwithstanding that the right to it, airei- 

peoti Jadgments of sach inferior tribunal, hae been ezpreaily taken awaj bj itatnte. 

That the membere of the Qnebeo Provinoial Poliee Force are liable, as snob, to 

paj a personal tax under the by-lawi of the eity of Qnebeo. 

The petitioner, a constable in the Provincial Police Force, en- 
rolled under the " Quebec Police Act," 83 Vic, cap. 24, was con- 
demned by the Recorder's Court of the city of Quebec to pay to 
the Cori>oration of that city a tax of $2, under a by-law passed by 
the said Corporation in the following words : *' A personal, fixed 
" and annual tax or duty of $2 is hereby imposed upon and shall 
" be paid by each and every person carrying on or exercising 
" any other trade, manufacture, occupation or business, profession« 
" art, means of profit, livelihood or gain whatsoever, in the said 
** city, not enumerated or taxed by this present by-law, and on 
" all persons by whom the same are or may be carried on, exer- 
'* cised or put in operation within the said city on their own 
" account or as agent for others." 

The petition for certiorari set out, in substance, that petitioner 
had been condemned as a person obtaining his living by a busi- 
ness or calling carried on in the city of Quebec, viz. : the business 
or calling of constable of police and detective in the said force ; 
that as such police constable the said petitioner had no residence 
or domicile in the city of Quebec, but was merely stationed there^ 
and might be ordered^ at any moment and for any number of 
times into any other part of the Province, and so be forced to pay 
a personal tax in every municipality in the Province in the same 
year ; that neither the law nor the said by-law imposed any such 
personal tax on the said petitioner as such police constable ; that 
the jurisdiction of the said Recorder's Court being restricted to 
adjudicating over persons indebted to the said Corporation, the 
said Court was without jurisdiction in the premises, and the said 
by-law, assessment, summons, proceedings and judgment were 
illegal, null and void. 

The Corporation of Quebec appeared, by Counsel, to contest 

45 
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i?iuS!^t. ^® petition, and submitted that the right to certiorari, in respect 
of judgments of the Recorder's Court, was expressly taken away 
by Statute, the 81 Vic, c. 38, s. 19, providing that " section 52 of 
" the 29 and 80 Vic, c 57, is hereby repealed, and no appeal or 
•• writ of certiorari, shall lie or be taken from any decision given 
** in the said Recorder's Court, in any civil case before the said 
" Court, to any other Court in this Province, any law to the 
" contrary notwithstanding *' 

Mbbbdith, C. J. — If the Becorder had no jurisdiction in the 
present case, then he cannot bo said to have acted under 
the statute taking away the writ of certiorari — and as, for the 
present, it is not plain to my mind that the BfCCorder had juris- 
diction, I think that a writ of certiorari should issue as prayed, 
in order that the parties may have an opportunity of causing the 
question to be fully discussed. 

The petition was accordingly gpranted and the writ ordered to 
issue. 

On the return of the writ, the parties having admitted that the 
question at issue was whether the members of the said force 
were liable, as such, to the said personal tax, either in law or 
under the terms of the by-law, it was held by Stuart, J., that 
they were so liable, and the judgment of the Recorder's Court 
was sustained. 

3, B, Parkin, Q.C., and K 7. Bradley, for Petitioner. 

L. O. BaiUairgi, Q.C, for the Corporation of Quebec. 



SUPERIOR COURT, QUEBEC. 

No. 463. 

Tascbkheau, J. 

McADAMS, 

PUrinliff; 

VI. 

STUART, 

Drfmdanl; 

AND 

FRASBR, 

Opposant, 

fitLD i— '(ttssiDXfR, C. J; and Btoam, J., omonrring,) That a plaintiff rMiding out of the 
P f Cffi a at of QaalMO oontMting an oppotitfon, mait, os dnaaad, gir« iMvtity for 
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COUB DU BANC DB LA RBINE, BN APPBL. 

QUfiBBC, 5 JUIN, 1875. 

No. 80. 

Coram Dorio.'*, J. C, Monk, J., Ramsay, J., Samborn, J. 

G. TBTU, 

Appekml ; 



vs. 
P. GARNEAU el aL 



IrUimis. 



Joai :— Qm Im Hn&rwm fftitM par on d«iBftiid«ar de wm reoeiirt vlC^ii«iir eontre lea d^fen- 
d«iiit, dsDfl le OM oil il Mrftii adjng^ dans ane oaoM alon ]Miid»nte antra laa fartiaf 
qua lai, (dit demandeur,) avait droit k une loiiune additionnelle, no peat rioior la 
damanda aotualla, d'avtant plas qaa eas ditaa r^Mrrai n'ont €U faitai qaa pour tfvitar 
dasz contattatioBt mr la mdma objaC 

DoBiON, J. 0. — En d^cembre 1871 Tappelant porta une action 
eontre les intim^s ponr loyer de magasin 6chn dn 22 septembre 
1870 an ler novembre 1871, k raison de $2,400.00 par ann6e. Les 
intimfis r6pondirent k cette demande qn'ils ne devaient payer que 
$2,000.00 de loyer par ann6e, et ils firent des oS^es r^elles qui 
fnrent d6clar6es valables par la Conr. L'appelant interjeta appel 
de ce jngement, et, arant la dteision snr son api>el, il a port6 nne 
seconde action. Dans sa declaration il allegne que les intim^s 
Ini doiyent nne balance de $2,270.68, ponr six qnartiers de loyer 
6chns depnis sa premiere action, (du ler novembre 1871 an ler 
fgyrier 1873,) k raison de $2,400.00 par ann6e ; mais que, d'aprgs 
les pretentions 6nonc6es par les intimSs dans la premidre canse 
alors en appel, cette balance, calcnlge snr nn loyer de $2,000.00 
par ann6e, ne serait que de $1,670.68. L'appelant all6gnait de 
plus que les intim6s lui ont offert de lui payer k chaque quartier 
le loyer k raison de $2,000 par ann6e — mais en exigeant nne dfi- 
charge complete — qu'il ne pouvait donner sans compromettre ses 
droits ; qu'il a toujours k\k prAt k recevoir le montant offert, sous 
la reserve de ses droits, dont les tribunaux sont saisis ; que les 
intim^s ont 6te mis en demeure de payer la somme qn'ils admet- 
taient devoir et quails retiennent injustement. 

Conclusions : qu'act^ lui soit donn6 de la reserve qu'il fait 
de ses droits pour le surplus de sa cr6ance, qu'il exercera aprds 
jugement final dans la cause en appel, et que les intim6s soient 
condamngs k lui payer cette somme .de $1,670.63 qu'ils recon- 
naissent lui devoir. 

Les intim6s opposent k cette action une defense en droit fon- 
dle snr ce que l'appelant ne pent diviser sa cr^ance et demander 
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^ti" qn'nne partie de ce qnil allegue ltd etre du. Snr cette defense 
Guamneiai ^j^ droit ractioii ds Tappelaiit a 6t6 renvoyfee avec dSpens. La 
defense en droit admet tons les all^guSs de la declaration. Les 
intim^s ont done admis qu'ils doivent et quails ont reconnu devoir 
k I'appelant nne balance de $1,670.63 pour loyer, a raison de 
$2,000.00 par ann6e, 6chns depnis la premiere action ; qu'ils Ini 
ont offert cette balance, s'il youlait leur donner tine d^charge 
finale, ce qui impliqnait une renonciation non-seulement an sur- 
plus de ce que Tappelant pretend lui etre du, mais encore a Tappel 
d6jd pendant. Mais ils contestent a I'appelant le droit de diviser 
sa cr6ance, et r^clament celui de ne pas payer leur dette par 
partie. Au soutien de leur pretention ils invoquent I'article 15 
du Oode de Procedure Civile. Or, cet article dit : " On pent 
'* joindre dans la meme demande plusieurs causes d'action," etc. 

'' On ne pent diviser une dette 6chue, pour en dtmander la 
" reconnaissance au moyen de plusieurs actions^ 

Cet article ne dit pas que si une partie demande moins qu'il 
ne lui est du, son action sera deboutee. II veut seulement qu'un 
cr6ancier ne puisse diviser sa cr6ance pour porter plusieurs actions 
pour la mime dette, Ce qui est prohib6, ce n'est pas de diviser la 
dette. (Cela ne cause aucun prejudice au debiteur.) Cest de porter 
plusieurs actions pour la mime dette. L'appelant n'est pas dans ce 
cas ; il n'a pas porte plusieurs actions pour la meme dette, il a 
seulement port6 une action pour moins qu'il ne pretend lui etre 
du, et il sera temps, lorsqu'il portera ses actions pour le surplus, 
de lui appliquer la rdgle et de lui dire : yous avez deja porte une 
action pour cette dette, vous ne pouvez la diviser et en porter 
une seconde. Mais tant qu'ii ne porte qu'une action, I'article n'a 
pas d'application. Cela semble evident k la simple lecture de 
I'article. En effet, de quoi les intimes ont-ils a se plaindre ? On 
ne leur demande que ce qu'ils ont reconnu devoir et offert de 
payer. II est bien vrai que l'appelant a demande acte de ce qu'il 
se reservait son recours pour le surplus de ses pretentions lorsque 
ses droits auraient ete determines par le jugement final dans la 
premiere cause ; mais comme le dit Carre, tome 4, quest. 1677 
ter., p. 184 : " Se reserver de former une demande plus tard, 
" c'est declarer qu'on ne la forme pas actuellement." Ces reserves 
n'ont aucune yaleur quelconque, si elles ne sont maintenues par 
le jugement de la Cour ; car il n'y a que celles-U. qui soient 
effectives. — (Voir Journal des Ayoues, s. 77, pp. 569 et 570.) 

Maintenant, si I'on rapproche I'art. 16 du Code de Procedure 
de I'art. 18 du mgme Code, le doute semble n'etre plus possible. 
En effet, I'art. 18' dit : " Celui qui a demande moins qu'il ne lui 
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'^ est €Mi sur une mime cause d action^ pent r^parer cette omission '^^ 
"par une demande incidente sappl6mentaire dans Tinstance o«rae«u««a«. 
" meme, avant jngement rendu." 

Eh bien, qu'a fait I'appelant ? II a demand6 moins qu'il ne 
lui §tait du. II pourra done, d'apres Tart. 18, former une de- 
mande supplSmentaire pour le surplus de sa cr6ance, tant que 
1^ jugement final ne sera pas rendu. Si done le jngement dans 
la premiere cause 6tait rendu en sa faveur avant le jugement 
final dans celle-ci, Tappelant pourrait, en yertu de I'art. 18, for- 
mer sa demande incidente pour le surplus de sa cr6ance, et il 
serait dans les termes mdmes de Tart. 18, et devrait obtenir juge- 
ment pour le montant de ses deux demandes. 

Oes articles ne sont pas de droit nouveau. lis sont tir^s des 
articles 161 et 156 du Code de Procedure de la Louisiane, qui 
eux-mSmes sont bas6s en partie sur la procedure Fran<;aise 
ant^rieure, et en partie sur Tordounance de 1667. 

L'art. 151 permet a une partie de cumuler plusieurs causes 
d'actions dans une meme demande. L'art. 156 dit : '' Si une 
" partie demande moins que ce qu'il lui est du, et qu'elle n'a- 
" mende pas sa p6tition pour augmenter sa demande, elle perdra 
" le surplus." 

Que Ton remarque bien ces demiers mots. Oe n'est pas la 
demande qui sera rejetfee ; ce que le demandeur perdra c'est le 
surplus de sa creance, s'il ne Ta pas demande en amendant sa 
petition. Oes mots " il perdra le surplus " ne se trouvent pas 
dans Tart. 18 du Code de Procedure du Bas Canada, et Ton serait 
port6 k croire que la legislature n'a pas m6me youlu imposer 
d'une maniere absolue la perte de la partie non r6clam6e de la 
cr6ance du' demandeur, et qu*elle a voulu laisser aux tribunaux 
une certaine discretion a exercer d'apres les circonstances do 
chaque cause. Cependant, Tart. IS, en permettant au deman- 
deur de r^parer par une demande incidente avant le jugement 
final remission d'une partie de sa creance dans la demande ori" 
ginaire, semble indiquer que remission ne pourrait pas etre 
r§par6e plus tard, et que, dans ce cas, le demandeur devrait 
perdre le surplus de sa cr6ance. Mais, lors meme qu'au lieu 
d'etre une simple question de frais, Tart. 18 impliquerait une 
decheance, 9a ne serait toujours que la d6ch6ance du droit de 
r6clamer le surplus. C'est ce que declare formellement Tarticle 
91 du Code de Procedure de la Louisiane. " Si (dit cet article) 
" quelqu'un, pour donner juridiction a un juge, demande moins 
*' qu'ih ne lui est du, il sera cense avoir remis le surplus, et. 
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^et° " apres avoir obtenn jagement pour la somme demand§e, il 
Uftmestteiai. it pe^-dra 8011 dioit d'action pour le surplus." 

Demante, s. 6, p. 611, sur Tart. 1846 du Code Napoleon, qui, 
comme Tart. 6 du tit. 20 de I'ord. de 1667, exige que toutes les 
demandes qui ne peuvent se justifier par 6crit soient fornixes 
par un meme exploit, apres lequel les autres demandes dont il 
n'y aura pas de preuve par 6crit ne seront re<?ues, dit : " Qu'il 
" s'agisse d'une d6ch6ance ou simplement de la privation du 
" droit de prouver par t6moins, I'article n'a en vue que les cr§- 
*' ances dont on a n6glig6 de parler dans Texploit, et par con- 
" sequent les crSances primitivement r4clam4es ne sont pas atteintes" 

Sodier, sur Tart. 6 de Tordonnance, parlant de I'obligation 
d'un cr6ancier qui a plusieurs causes d*action, de les joindre 
dans un m6me exploit, ajoute : '' S'il ne le faisait pas, Pierre, son 
'* debiteur, pourrait requferir qu'il fAt tenu de porter toutes ses 
" demandes^ sinon quHl en demeurdt dichu^ ou bien^ dans la seeonde 
" ou troisiime instance opposer des fins de non-recevoir, prises de ce 
** que toutes les demandes n^ont pas 4t4fournies en m^me tempsP 

Larombiere, t. 5, pp. 64 et 65, s'exprime dans le mdme sens 
puis, k la p. 67, No. 11, cet auteur ajoute : ** II y aura, il est vrai 
'' plusieurs proces au lieu d*un ; mais cet inconvenient de chi 
'' cane n'a jamais fait declarer les actions irrecevables en elles 
" mdmes." 

Ces auteurs ne donnent pas au debiteur le droit de faire 
rejeter la demande que le cr^ancier aurait port6e pour une par- 
tie seulement des creances qu'il aurait du joindre dans la m6me 
action, mais celui de le forcer a toutes les r^unir, et sinon, de le 
faire declarer dechu de toutes demandes ultferieures. 

Merlin, Rep. vo. Demande, No. 8, dit : qu'apres avoir de- 
mande le capital d'une cr6ance, Ton pent, en tout §tat de cause, 
demandcr I'interet. 

L'art. 149 du C. de P. B. C, qui n'est que la reproduction 
de ce que Ton trouve dans Pigeau, t. 1, p. 887, dit: " Le deman- 
" deur pent, pendant le cours de I'instance, former demande 
" incidente : 

1 o «« Pour ajouter a la demande principale quelque chose 
" qu'il a omis en la foimant." 

Bacquet, Droits de Justice, c. 21, No. 247, fait Fapplication 
de ces principes a un cas qui a une analogic frappante avec la 
cause actuelle, lorsqu'il dit : 

" Aussi il est certain, combien qu'on ait poursuivi en jus- 
" tice Tun de deux, trois ou quatre detteufs solidairement obli- 
" ges, pour payer moiti^, le tiers ou le quart de la somme de 
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" deniers en laquelle il 6tait solidairement oblige : toutefois par '^^ 
"le moyen de cette demande et poursnite faite sur icelle, la <*«»•«> eiai. 
" dette n'est pas diyis6e, et apr^s icelle, on peat demander le reste 
** de la dette ou A celui qui on a poursuivi en augmentant sa demande 
" auparavant contestation en cause^ ou d eel des detteurs que bon 
" semble, si ex toto § 1, Dig. de leg. 1, qui est formelle," 

" Mais s'il y avait en sentence par le moyen d'icelle, y anrait 
" en novation, tellement que le cr^ancier ne serait recevable k 
" demander au condanin6 plus grande proportion." 

A ces autorites si concluantes Ton oppose une note de Deni- 
sart, Actes de Notori6t6, p. 8, et un arr6t cit6 par le meme auteur 
dans son Becueil de Jurisprudence, to Int6rets, No. 7. 

Pour bien saisir le sens de ces citations, il faut se rappeler 
qu'ik I'gpoque ou Denisart 6crivait, le pr6t k int^ret n'6tait pas 
permis en France, et la question d6cid6e par Tacte de notoriSte 
cit6 c'est que, quoiqu'il ne fat pas permis de stipuler d'intgrets 
dans une c6dule, obligation ou billet pour argent pret6, n^anmoins 
rint6r£t devait courir a titre de dommages du jour de la demeure, 
c'est-&-dire de la demande qui en^ est faite en justice ; et, 
dans une note, Tauteur ajoute que, pour faire courir les int6rets, 
il faut demander le capital en meme temps que les int6rets, et que 
la demande des int6r6ts seuls devrait etre rejetee m6me dans une 
cause par d6faut. L'arret cii6 par Denisart I'a ainsi juge. et il n'en 
pouvait guere etre autrement, puisque c'est la demande judiciaire 
du capital qui fait courir les int^rets. La demande des int6rets 
seuls d'une creance qui n'en portepas n'a aucune b&se. Geci est 
parfaitement expliqu6 par Tannotateur de Bourjon, t. 2, ed. del770, 
p. 446, liv. 6, ch 7, § 40, quoique Bourjon lui-meme, tout en 
admettant la jurisprudence du chatelet, declare qu'il n'en com- 
prend pas le motif. Mais ceci n'a aucun rapport a des interets 
^chus, ni & la question de savoir si Ton pent demander partie d'une 
creance 6chue soit capital ou int6rets, sans demander le reste. 

Quant au principe que le debiteur ne pent etre obligg d'ac- 
quitter son obligation par partie, qui n'est que le coroUaire de 
cet autre principe que le cr6ancier ne pent etre forc6 de recevoir 
sa cr§ance par partie, il souffre plusieurs exceptions, et n'a au- 
cune application au cas actuel. L'une des exceptions cities par 
Pothier, Obi., No. 687, et par BoUand de Villargues, vo. paiement, 
§ 4, No. 168, est pr6cis6ment le cas ou il y a contestation sur le 
montant du. Alors le debiteur pent forcer le cr6ancier k recevoir 
la partie de sa creance dont le d6biteur se reconnait redevable, 
sauf k d^battre le surplus, comme le cr^ancier pent exigef du 
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'^l^ d6biteur ce qu'il reconnait devoir, sans renoncer a son reconrs 
otanMuetri p^^^ ]^ suiplus de sa rfeclaniation. 

Deiiisart, vo. intferets, No. 47, en rapporte un arrfit qui Ta 
ainsi decide : " Deux particuliers sont en soci6t6. Aprds la dissola- 
" tion de la 80ci6te, Tun desassoci6s rend son compte, se reconnait 
" reliquataire d'one somme determin6e. Le compte est debattu, ie 
" criancier demande Ie paiement provisoire de la somme reconnue 
" due, avec ies int^rets da jour de la demande, il obiient d ses 
^'fins ei est payi. Par la suite, reprenant Ies d6bats de compte," &c. 

Le cr^ancier pent, en vertu de Tart. 548, accepter Ies offres 
faites de partie de sa cr^ance, ct par la forcer le d6biteur a payer 
par partie. Mais, encore une fois, cette question du paiement 
partiel ne se pr6sentera que sur une seconde action. 

Quant aux autorit6s qui ont 6t6 cities sur la cession des 
crgances, personne ne Ies conteste. Un cr6ancier ne pent pas, en 
moroelant sa cr^ance par des cessions partielles, empirer la con- 
dition de son debiteur, et le soumettre aux d6pens de plusiears 
actions au lieu d'une. Mais quel est le droit d'un dgbiteur ac- 
tionn6 par un cessionnaire partiel ? Peut-il, sur une defense en 
droit fondle sur ce qu'on ne lui demande que partie de sa dette, 
faire ren voyer Taction ? NuUement. Le debiteur n'a, dans ce cas, 
qu'une exception dilatoire pour demander que Taction soit sus- 
pendue jusqu'a ce que le demandeur ait mis en cause Ies autres 
ce^sionnaires pour recevoir tons ensemble la totality de la crSance. 
C'est ce que dit Toullier, t. 7, p. 148, No. 120, note 1 : " S'il (le 
crfeancier) n'avait c6de qu'une partie de sa cr6ance, un quart, 
*' une moitie, etc , le subrog^ aurait pour cette partie Its m^mes 
" actions que le subrogeant ; mais le d6biteur pourrait exiger quHts 
" se riunissent tons Ies deux pour recevoir en mime temps la iotatiU 
" de fa dette^ car le cr6ancier ne pouvait directement forcer le 
** debiteur a payer par proportions." 

Ainsi, d'apres cette autorite, qui est la m^me que Ton trouve 
dans tons Ies livres, Taction du cessionnaire partiel est bien 
fondle ; seulement le debiteur pent lui opposer, non pas que le 
demandeur n'a pas d'action pour sapart, mais que lui,le debiteur, 
a le droit de payer la totalite de la cr^ance, et que le demandeur 
doit assignor Ies autres creanciers pour receroir leurs parts en 
meme temps qu'il recevra la sienne. 

Si le cessionnaire de partie d'une cr6ance n'avait pas droit 
d'action pour sa part, chaque fois qu'une telle action serait in- 
tentee elle devrait etre deboutfee, meme si elle etait par d6faut ; 
car un d6fendeurn'est jamais tenud'opposer une d6fense en droit. 
C'est le devoir de la Oour de renvoyer une action qui n'est pas 
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fondle en droit, et cependant, chaque aim6e, il y a des centaines ^{'' 
d'actions sur des transports partiels qui sont maintenus par les <*•"»••»««•*• 
Cours, sans que Ton se soit jamais avise de pr^tendre que les 
JQgemeuts prononc^s sur ces actions fassent contraires a la loi. 

Maintenant la difference qn'il y a entre le cas ou nn cr6an- 
cier porte une action ponr partie de sa cr^ance, et celui ou un 
cessionnaire ne demande que la partie qui lui a 6t6 cedee d'une 
cr^ance, est celle-^ci : le creancier qui ne demande qu'une partie 
de sa cr6ance peut renoncer au surplus, ou lorsqu'il demandera 
ce surplus sa demande i)0urra etre repoussee pour la raison qu'il 
a deja port6 une action pour la m^me creance, ou encore, il 
pourra 6tre condamn^ k tons les frais occasionn6s par sa seconde 
demande. Mais le cessionnaire de partie d'ane creance n'est pas 
le maitre des actions des autres cessionnaires, et si le dfebiteur 
lui payait sa part il ne pourrait opposer aux autres cessionnaires 
qu'il a dfja fete poursuivi pour partie de la meme dette, puisque 
les poursuites des premiers cessionnaires ne les regardent 
nuUement. La Cour ne pourrait pas m6me refuser les frais de ces 
actions subsequentes port^es par des cr^anciers diffferents, comme 
elle le peut dans certains cas, lorsqu'un crfeancier fait, par exemple, 
plusieurs demandes incidentes sfeparfees lorsqu'il aurait pu les 
reunir en une seule. — Pothier, Procedure Civile, p. 86, No. 113. 

C'est pour cela que les auteurs donnent au debiteur le droit 
de demander que tons les cessionnaires soient appeles dans la 
cause, pour recevoir leur paiement en m6me temps. Mais cela 
se fait aux termes de Tart. 120 C. de Pr. B. C. par exception 
dilatoire, et non par une defense en droit. 

" La partie assignee peut (dit cet art.) par exception dilatoire 
*' arrdter la poursuite de la demande : " 

'' 8 ^ Si dans le cas de dette ou de droit indivisible toutes 
'' les parties int6ress6es et dont la presence est nfecessaire ne 
'' sont pas en cause." 

Voir aussi les articles 1121 et 1122 Code Civil. L'exceptiou 
litis dividuce n'fetait fegalement dans le droit remain qu'une ex- 
ception dilatoire. 

Institutes de Gains, par Pellat et Domenget. 2e Ed., p. 405, 
§ 122. Dilator e$ sunt ezceptiones, SfC. . . . cui simHis exceptio 
est litis dividu(B et rei residuce ; nam si quis partem rei petierit, et 
intra y'usdam preturam reliquam partem petal, hdc exceptiane sub- 
movetur quce appellatur litis dimduce. Et, comme Ton voit, ce 
n'est que sur la seconde action que cette exception, qui du reste 
n'a pas lieu dans notre droit, pouvait etre proposfee. 

46 



362 COUR DU BANC DE LA RBINB. 

^^ Ajoutons que si la prfetention des intim^s 6tait fondle, Tap- 

(Hmwa et ai. pelant serait rfeduit a abandonner le surplus de ses rdclamations, 
y compris Tappel maintenant pendant, on k ne r§clamer son loyer 
qu'apres Tissue du premier proces, quelqu'en fiit la dur6e, ou 
en£n a recommencer un proces et une nourelle contestation pom 
chaque terme de loyer sur un point qui doit etre jug6 en dernier 
ressor sur le proces qui est maintenant en appel. Ainsi cet art. 
15 du Code de Proc, fait pour dimiiiuer les proces, aurait dans 
ce cas-ci un effet tout contraire : celui de les multiplier k Tinfini. 
L'appelant, pour Writer ces contestations, ne demande que ce que 
les intimfes reconnaissent devoir et qu'ils ont oflFert de payer. 

Aussi la majority de la Cour est d'opinion qu'ici la loi et 
r6quit6 sont 6galement favorables aux pretentions de l'appelant, 
et que le jugement de la Cour Inf6rieure doit etre infirm§. 

Jugement : — Consid6rant, &c. :* 

Que les reserves que l'appelant a faites d'un recours ulte- 
rieur centre les intim^s, dans le cas ou il serait adji^^ dans 
une cause alors pendante entre les parties qu'il avait droit a 
une somme additionnelle, ne pent vicier la demande actuelle, 
d'autant plus qu'elles n'ont 6tfe faites que pour feviter deux 
contestations sur le m^me objet ; 

Consid^rant que la defense en droit des intim6s k la de- 
claration de Tappelant est mal fondle, et que par consequent 
il y a erreur dans le jugement de la Cour Sup6rieure, rendu a 
Quebec le 18 Octobre 1878, qui a renvoy6 Taction ; 

Considerant que la Cour Superieure ayant entendu les 
parties sur la R6ponse en Droit aux Exceptions Peremptoires 
des intimes, n'a pas adjug6 sur la dite Rgponse en Droit, et 
considgrant que cette dite Reponse en Droit est insu£Bsante et 
mal fondfie en droit ; 

Cette Cour casse et annule le dit jugement du 18 Octobre 
1873, et procedant k rendre le jugement qu'aurait du rendre la 
dite Cour Sup6rieure, renvoie la Defense en Droit des intimes 
k la declaration de l'appelant, avec depens centre les dits in- 
times, et renvoie egalement la Reponse en Droit de l'appelant 
aux Exceptions Peremptoires des intimes, aussi avec depens 
centre le dit appelant, et condamne les dits intimes a payer an 
dit appelant les frais encourus sur Tappel." 

Jugement infirme, Sanbobn, J., dissentienU. 

Henri T. Taschereau, pour TAppelant. 

JSamel 8f Tessier, pour TIntime. 
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CIRCUIT COTJBT, QUEBEC. 

27th march. .874. 

Mkreoitb, G. J. 

THB QOBBBG AORIGULTORAL UfPLEIffiNTS CO., in liquidation. 

Plainii/TM ; 



Vi. 

ETIENNB HEBBRT» 



Defendant. 



A Joiai Stook Gonpftiiy having oeMed to do biuiaoss, its dirootora hftving reiigned ftnd iti 
plftoo of baiineu hariog been barned dowD, the ihftreholdera, at a daly eonreDed ge- 
neral meeting, named the Secretary- Treasurer assignee, assisted bj a oouncil of advisers 
eompoeed of three of the late direetors, with fall power to wind np tiie affairs of the 
Company : Held, that snoh an organisation oonld not receire the sanction of tho Court» 
and an action broaght by such assignee in the name of the Company in liquidation 
woold be dismissed. 

The action was brought for the amount of one share in the 
capital stock of the plaintiffs, subscribed for by defendant. The 
plaintiffs by their declaration styled themselves as being in 
liquidation. The defendant filed the general issue, and further 
pleaded that the plaintiffs were not Insolvents under the Act of 
1869, had not made a voluntary or forced assignment under that 
Act, and that the alleged liquidation, or pretended liquidation, 
was unknown to the law. 

It appeared in proof that, previously to the institution of the 
action, the directors of the Company had resigned and no new 
election had taken place, and that at a general meeting of share- 
holders, duly convened, Mr. R. P. Vallee, Notary, formerly 
Secretary-Treasurer of the concern, had been appointed assignee 
(syndic)^ with a council of advisers composed of three of the late 
directors, with full powers to wind up or liquidate the affairs of 
the Company. The suit was brought under instructions from 
Mr. Vallee. 

The plaintiffs claimed that under the provisions of the Joint 
Stock Companies' Incorporation Act, 81 Vic, cap. 25, the retiring 
directors held office and could carry on the affairs of the Company 
until their successors were elected. 

The defendant cited the Civil Code, articles 371 et seq., and 
the Code of Procedure, articles 19, 1332, 1333, 1334, and submitted 
that the provisions of law regulating the liquidation of dissolved 
corporations had jxot beeja complied with, and that even had they 
been observed the suit should have been brought, not by the 
Company, but in the name of the curator. 
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iSric^taSa Meredith, C. J. — The plaintiffs are, or were, a Joint Stock 

Implements Co. Company undcT the 31 Vic, cap. 26. It is very important to 
^^^^ observe that by the writ and declaration they allege that they are 
in liquidation. It, therefore, becomes necessary to know what 
their real position is, and who it is that is sneing the debt — and 
the debtor has a manifest interest in knowing this, becanse he 
onght to be enabled to pay to some one who can give him a 
lawfal discharge. 

Mr. E. Pamphile Valine, the Secretary-Treasurer of the Com- 
pany, has proved that what is meant by the Company's being in 
liquidation is, ^' that the Company is no longer in operation ; that 
'' it has ceased to do business ; that the building in which the 
" Company formerly carried on business has been burned ; that 
" there are now no directors of the Company ; and that, in accor- 
" dance with the resolution of the stockholders, he has been 
*' appointed syndic, and as such is winding up the affairs of the 
" Company." 

On the part of the plaintiffs it w.is contended that the syndic 
so authorized could legally use the name of the corporation in 
the same way that it could be used by the directors. In my 
. opinion, however, this pretension cannot be maintained. 

The corporation is either dissolved, or it is not dissolved. 

If it is not dissolved, then, according to the plain meaning of 
the loth section of the statute, the affairs of the Company mnst 
be managed by a board of not less than three nor more than nine 
directors. 

If, on the other hand, the corporation is dissolved, and so en 
liquidation, then its affairs, under article 871 of the Code, must 
be wound up by a curator appointed by judicial authority. 

The organization devised by plaintiffs in the present instance 
may, as a matter of business, be good or bad. But, be that as it 
may, the attempt to wind up the affairs of the corporation in the 
way proposed is plainly contrary to law ; it does not afford the 
debtors or creditors of the concern the security contemplated by 
law, and this novel and illegal proceeding cannot receive the 
sanction of the Court. 

I. readily admit that questions affecting the existence of cor- 
porations cannot be disposed of collaterally or incidentally, but 
where a corporation sues as being in liquidation it is proper to 
know what is meant. And if the result be to establish that pro- 
perty in which third parties are interested is being administered 
in a way unknown to the law, the Court cannpt be ancillary to 
such a proceeding. 
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It has been contended that, under section 20, the outgoing ^,^^^1^,^ 
directors remain in office until their successors have been ap-*"***'^^*'* ^ 
pointed. But that section cannot apply to this case, in whioh it 
has been proved that there are no directors, and that at a meet* 
ing of stockholders a syndic was appointed to discharge and is 
now discharging the duties which the law expressly says, must 
be performed by not less than three nor more than nine direc- 
tors. Besides, if there were directors, they ought not to sue for 
the Company as being in liquidation. 

Action dismissed with costs, saufd se pourvoir. 

C. T. Su2or, for Plaintiffs. 

R. J. Bradley, for Defendant. 



COUR DE CIRCUIT, IN EJECTMENT. 

QUftBEC. 27 MARS. 1875. 

Tessibr, J. 

DBSLORIERS, 

Demandewr ; 

vs. 

LAMBERT, 

Df^fendew, 

Jvtti:~i ® Que pour obtenir la resui«ion du bail il doit dtre prouv^ que let menbles ezploi- 
tebles ne sont pas suffiaants pour r^pondre des termei dCls et 2i ^ohoir da lojer de 
Tann^e eouraute, et le propria taire ne peut exiger que oette valeur oorreepoade 
en OQtre aax termei du loyer de I'ann^e qui ont d^JJk i\A pay^e, c'eit-ik-dire qa'il 
n'eet pas n^cessaire que oette raleur soit ^gaU an loyer de toute Tann^e li una 
partie de ee loyer a d4j4 ^t^ pay^e. 
2 ^ Que I'iot^r^t ne court pas e« Uge sur les ootiBatlons paytfea par le proprMtaire pour 
le oompte du looataire. 

Le demandeur alleguait que le d^fendeur lui devait la 
somme de $74, savoir, $20 pour deux mois de loyer, usage et 
occupation, 6chus le 28 fevrier, d'une certaine maison en la cit6 
de Quebec occup6e par le d6fendeur avec le consentement et la 
permission du demandeur, par bail tacite et legal, depuis le ler 
mai 1870, et renouvele chaque ann6e, a raison de $120 par an, 
payable k la fin de chaque mois, et $54 pour taxes et cotisations 
sur la dite maison, payables par le d6fendeur mais actuellement 
payfees par le demandeur, et intfret sur icelles. Que le d§fen- 
deur arait toujours refuse et refasait encore de garnir la dite 
maison, tel que tenu par la loi, de meubles et effets exploitables 
en suffisante quantite et de suffisante valeur pour rfepondre an 
dit loyer de $120 et de ses autres obligations Ugales, et que 
partant le demandeur n'avait aucune garantie pour le paiement 
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i>*"^^ de ses loyer, taxes et cotisations, au grand dommage da demaii- 
LamiMii. dcTir, et qti'eii consequence le d6fendeur s'fitait rendu passible 
d'ezpulsion en rertu de la loi. Le demandeur concluait a la 
rescision du bail, k Texpulsion du d^fendeur, a ce que le difen- 
deur fat condamn6 a payer la dite somme de $74, et k ce que la 
saisie gagerie fut d6clar6e bonne et valable. 

A cette demande le d6fendeur plaida qu'arant Tinstitution 
de Taction il avait reconnu devoir et avait offert au demandeur 
la dite somme de $20 pour loyer, et $50, savoir le montant des 
taxes et cotisations dues, sans interet, et que le demandeur avait 
refas6 la dite offre ; et le d^fendeur, r^iterant ses dites ofires, 
concluait a ce qu'elles fussent d6clar6es bonnes et valables, et k 
ce que la saisie gagerie fut annul6e et Taction d6bout6e avec 
d6pens. 

Quant a la demande d'expulsion pour insuffisance de meu- 
bles exploitables, le dfefendeur all^guait que le locataire n'6tait 
tenu de garder qu'un montant de meubles suflkants pour rfe- 
pondre du loyer de cette partie du terme non encore expire ni 
pay^. £t a Tappui de cette pretention il citait les autorites sui- 
vantes: 

Quant aux meubles qui doivent garnir les lieux loues, Tart. 
1752, C. N., est comme suit : '' Le locataire qui ne garnit pas la 
" maison de meubles suffisants peut etre expulse, k moins qu'il 
" ne donne des suretes capables de repondre du loyer." Le com- 
mencement de cet article est exactement semblable au commen- 
cement de notre article 1624, et voici comment les auteurs Fran- 
9ais le commentent : 

TouUier, Code Civil, vol. 6, p. 258 : — " Une obligation 8p6- 
'' cialement imposee au locaitare d'un appartement, consiste a le 
** garnir de meubles qui suffisent pour repondre du loyer. Oom- 
'* ment faut-il entendre cette obligation ? Le locataire doit^il 
" garnir Tappartement de meubles dont la valeur 6gale le prix 
** de location pour toute la duree du bail ? Cette difficulte se 
'' r^sout par une observation bien simple. Le locataire n'est pas 
'' debiteur d'un capital unique, se composant des divers termes 
" a 6choir; il ne doit en realite que le terme courant. C'estdonc 
" de ce terme que les meubles doivent repondre. Pour tout 
" concilier, on exige gfeneralement qu'ils puissent r6pondre en 
" outre ^u terme qui doit faire suite au terme courant. Aprds 
'' cela, c'est au proprietaire a ne pas laisser accumuler les termes. 
" Ainsi, d6s qu'il voit que les meubles ne peuvent plus repondre 
'' de la cr^ance, il doit expulser le locataire, c'est-4-dire s'adresser 
'' aux tribunaux et faire prononcer la resolution du bail.'' 
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Delvincourt, vol. 3, p. 201 : — " (8) De garnir la maison de ^^^"^ 
" menbles suflBlsants pour r6pondre du loyer. Comment cela doit- ^■»'>«^ 
" il etre entendu ? Si, par exemple, il s'agit d'un bail de 18 ans, 
" k raison de 3,000 francs par an, le preneur serait-il oblige de 
" garnir les lieux de meubles d'une valeur de 64,000 francs ? Je 
" ne le pense pas : d'abord on ne pourrait tout au plus exiger 
" de 8uret6 que pour 5 ans. Mais d'abord il n'est pas presumable 
" que le locateur laisse ecouler tout ce temps sans demander son 
" paiement. II est vrai qu'en cas de deconfiture, et si son bail 
" a une date certaine, il a un privilege pour toutes les annees ^chues 
" et a 6choir jusqu'a la fin du bail ; mais ce ne pent etre la une 
** raison pour exiger ce qui, dans plusieurs cas, devraifc 6tre 
" regards comme impossible. Ce sera done auz juges d staiuer ex 
" (Bquo et bono" L'art. 417 de la Coutume d'0rl6ans regardait la 
surety comme suffisante lorsque la valeur des meubles 6tait 
6gale a deux termes de loyer. 

Boileux, vol, 6, p. 104 : — " Le nombre de termes dont le mobi- 
" lier doit r6pondre n'etant pas determine par la loi, on deman- 
" de s'il doit avoir une valeur egale au montant des loyers pour 
" tout le temps du bail, par exemple, lorsque le bail est fait pour 
" neuf ans, si les meubles doivent etre suffisants pour rSpondre 
" du loyer de neuf ann6es ? II suffit, en general, sauf certain es 
" circonstances, qu il garantisse le terme courant, le terme suivant 
" et les frais que pourront occasionncr la saisie et la vente du 
" mobilier, en cas de non-payement des loyers ; s'il en §tait au- 
" trement, on verrait naitre des contestations fondles le plus 
" souvent sur des craintes chimfiriques. La loi ne pretend pas 
"contraindre le locataire a consacrer.a son mobilier un capital 
'• au-dessus de ses ressources ; c*est au propri^taire a ne pas laisser 
" accumuler les loyers arrieres. En pareille matiere, les tribunaux 
" ont mdme un pouvoir discriiionnaire ; ils considerent moins la 
" valeur du mobilier, comparee au montant des loyers pour tel ou tel 
" nombre de termes, que Cintention prisum4e des parties ; ils s'atta- 
" chent surtout a connaitre les garanties sur lesquelles a dA 
" compter le bailleur ; la condition du preneur, sa profession et 
** la destination des lieux lou6s influent puissamment sur leur 
" decision : par exemple, le proprietaire qui loue a un ouvrier 
" ne pent exiger un mobilier de luxe ; celui qui donne k bail une 
" pidce destin^e k servir de salle d'armes ou de danse, doit savoir 
•* que quelques meubles sans grande valeur forment habituelle- 
'* ment le mobilier de pareils Ueux ; tout depend des circonstancesJ* 

Pothier, Contrat de Louage, No. 818. ^ 

Merlin, to. Bail, § 7; art 8. 
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^>«'^S^ Marcad6 et Pont, vol. 6, p. 488. 

Lambert. Tioploug, Coutrat de Louage, vol. 2, No. SSL 

Pr^cSdenls, 

Marceau el al. vs. Martineau, S. C, Quebec, 2231. 

Paquet vs. Cardinal, No. 12, in ejerlment, (1875). 

Marconx vs. Lalumiere, in ejectment, (1866). 

McDonell et al. vs. Collins, 3 L. 0. J., p. 41. 

Quintal vs. Novion, 5 L. C. J., p. 28. 

Gareau vs. Paquet, 14 L. C. J., p. 267. 

Dans cette derniere cause il a He juge comme suit :— 
" Qu'un locataire n'est tenu d'avoir dans la miaison louee que les 
tneubles suffisants pour rgpondre d'an terme de sa location.'' 

Tkssier, J. — Le defendeur a fait des offres suffisantes ; la 
Gour les declare bonnes et valables et les accorde au demandeur, 
mais les conclusions du demandeur pour la rescision du bail et 
rezcMant sont rejetfees avec depens. 

Void les motifs dujugement : Considferant que le d6fendeur 
a ofiert |20 pour le loyer et $50 pour taxes au demandeur avant 
la pr6sente action, et a rfeitere les offres, la Cour alloue au de- 
mandeur les dites offres, savoir $70, mais considerant que le 
demandeur n'a pas prouv6 qu'il y ait des motifs suf&sants pour 
ordonner rescision du bail pour la maison decrite en la declara- 
tion, la Gour declare les dites off'res suffisantes, ordonne qu'elles 
soient remises au demandeur, et d6boute le demandeur k toutes 
ar^tres fins avec depeni^. 

C. T. Suzor, Procureur du Demandeur. 

L. J. Cannon, Procureur du Defendeur. 
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auCUIT COURT, QUEBEC. 

JANUARY 21, 1873. 

Present : Hon. Justice Stcart. 

PARANT vs. CORPORATION OP 8T. HBNRI. 

FOURNIER vs. CORPORATION OP VILLAGE OP LAUZON. 

LBIfAT vs. CORPORATION OP 8T. LOUIS DB LOTBINlfiRB. 

MtnilCIPAL COHPORATIONS^-ROADS. 

HiLD : — ^Thftt ft Mnnieipftl Corporation is only bonnd to mftintain roada after it hai paiiod a 
by-law under article 686 of the Munieipal Code; and ao long aa no ivoh by-law la 
paaaed no obligation Ilea npon the Ooiporvlion, Mid th« ofaligallon of iMlntaiaing 
roada remaina full and entire on the rate-payera. 

Stuabt, J. — ^These three actions are similar in their object, 
and seek each to recover a penalty of $20.00 against the Corpo- 
rations, because in one case a water course, and in the other two 
a public road, are in a bad and neglected condition. I look upon 
these cases as involving questions of an importance not to be 
judged by the amount in issue ; they have their foundation in 
the alleged neglect of a public duty, the duty of keeping in re- 
pair public roads and water courses, and therefore one that atta- 
ches equally to all inhabitants of rural districts — a duty as 
onerous as it is general and constantly recurring in a climate Hke 
purs. It is a duty which weighs most heavily at those seasons 
of the year when the time and energies of our population are 
taxed to their utmost in putting in and in reaping their crops, — 
it is a duty, therefore, the power of enforcing which should be 
confided to discreet persons who will have a practical experience 
and knowledge of the manner and time of performing it, and it 
is not fitting that such power should be in the hands of anyone 
who may be attracted by the penalty. And, above all, it would 
be a reflection of a painful kind if the penalty could be enforced 
against the innocent and the guilty indiscriminately. I cannot 
think that our Legislature could have intended any such injus<< 
tice. I shall therefore now refer to the Municipal Code for ans^ 
wers to the following queries : ' 

1st, Upon whom does the law impose the duty of keeping 
public roads in repair ? 

2nd. Does that duty fall, under any circumstances, upon tho 
Corporation itself ? 

8rd. If it does, do those circumstances occur in the instances 
before us ? 

47 
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Pwant 4t|j By i^uy reasonable interpretation of the law, can the duty 

Cor. of St. Henri. Qf repairing roads lie upon individuals, and a penalty be imposed 
and recovered against the Corporation itself for their default ? 

6th. Upon whom does the law impose the task of seeing that 
the duty of repairing roads is performed and of punishing de- 
faulters ? 

A very general analysis of the Municipal Code on the sub- 
ject of roads is necessary. Article 763 divides all municipal roads 
into two categories, front roads and by-roads. Articles 824 and 
826 impose on the owner or occupant of each lot the duty of 
keeping up the front road, and that of by-roads is imposed on the 
proprietors or occupants of taxable property, as regulated by 
prods verbaux and deeds of apportionment. Article 876 : The road 
inspector is bound to superintend all work ordered to be done in 
constructing, improving or keeping in repair of local (rural) or 
county municipal roads, sidewalks and bridges, situated within 
the limits of his division, and to take care that such work be exe- 
cuted in conformity with the provisions of the law, procis verbaux, 
or by-laws which govern it, unless he be exempted therefrom by 
an order of the council or of the board of delegates under whose 
direction such work is being done, or unless a special officer has 
been appointed to superintend such work. Article 878 : Every 
road inspector for a division has jurisdiction over every person 
liable to perform the works under his superintendence, whether 
such person is domiciled within or without the limits of his divi- 
sion. Article 881 : Every road inspector who refuses or neglects^ 
without reasonable cause, to perform any duty which is imposed 
on him by the provisions of this Code, or of municipal by-laws, or 
which is required of him in virtue of such provisions, or to obey 
the orders of the local or county council in respect of the works 
which are under his superintendence, incurs, in addition to da- 
mages caused, for each such case of neglect or refusal, a penalty 
of not less than one or more than twelve dollars, except in cases 
otherwise provided for. Article 897 : The road inspector may, 
without being authorized by the council,'perform or cause to be 
performed the works required on any municipal front road^ by- 
road, sidewalk or bridge within the limits of his jurisdiction, 
which have not been performed in the manner and at the time 
prescribed by the jxersons bound to perform the work. Article 
899 : If the road inspector does not comply vdth the provisions 
of article 897, when the labor and materials required on any 
municipal works in his division have not been performed or fur- 
nished in the manner and at the time prescribed, he must report 
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ikereon to the council. Article 400 : The council, on such report, ^^'^ 
authorizes the road inspector to cause the work to be done, or^^**'®''''^'*' 
the required materials to be furnished, at the cost of the corpora- 
tion, by some person selected either by it or by the inspector. 
Article 779 ; The work ordered by the law and by proces^erbal 
or by-law, as the case may be, necessary for constructin{|^, im- 
proving and keeping in repair any municipal road, is per- 
formed — Ist. Either by the persons who are liable therefor under 
the proces verbaux or the by-laws which regulate such road, or, 
in default of prods verbaux or by-laws, under the provisions of 
the law ; 2nd. Or by the corporation of the local (rural) munici- 
pality, if a by-law has been passed in virtue of article 585, or in 
any other case in which it is laid down in the by-law which 
orders suck work, that the same must be performed by the cor- 
poration. Article 784 : All works upon the municipal roads are 
executed in the manner prescribed by the provisions of this Code 
and by the proces verbaux^ or by the by-laws or orders of the 
council respecting the same. 

Having referred to the general provisions regulating roads^ 
borrowed from the 36th and 89th George III., our old Aoad Acts, 
I now come to an entirely new provision on the subject. It admits 
of the passing of a by-law (art. 535) to order that all the local 
(rural) or county municipal roads or bridges, for which the rate- 
payers are liable, which are situate within the limits of the local 
(rural) municipality, be, for the future, made, improved and main- 
tained at the cost and charges of the corporation of such local 
(rural) municipality, out of the moneys levied by means of direct 
taxation for such purpose on all taxable property in the munici* 
pality. Article 586 : During the whole time that a by-law, passed 
in virtue of the preceding article, for the purpose of placing such 
works at the cost and charges of the municipal corporation, re* 
mains in force, no rate-payer is liable for the work on roads or 
bridges thus placed at the charge of the corporation, and such 
corporation is substituted in the place and stead of the rate-payers 
in ^1 obligations they are under in respect of such works, whether 
they proceed from proces verbaux^ by-laws, or the provisions of the 
law, under the same penalties as such rate-payers. Article 589 : 
The road inspector of the division must take care that such work 
is executed by the corporation in the manner required by proces 
verbaux, or by the provisions of the law which govern the same. 
In case of neglect he must require the corporation to perform such 
work, and for any default so to do, prosecute it in his own name. 
Thus the system of requiring a labor instead of a money contri- 
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bntioB towards the making and keeping ap of pablic roads, 
*'*-<^'*-^"^ introduced with the first settlement of the country, is wisely 
and justly perpetuated by the Municipal Code ; and the duty of 
seeing that the roads are kept in repair is imposed upon an indi- 
vidual living in the municipality, selected by its inhabitants, 
experienced in the subject, and possessing the confidence of the 
people, called a road inspector. He it is wbo may make or cause 
to be made the road of any defSftulter, and recover the amount 
from him, or may prosecute him,* or may make a report to the 
council upon the state of any road. These are the powers and 
duties of inspectors under the law, and for a neglect of these 
they are subject to a penalty ranging from one to twelve dollars. 
These officers derive their jyowers from the law ; they are in no 
way subject to the council ; they connot be dismissed ; they can 
be punished in no way other than by prosecution for the penalty 
imposed upon them for the neglect of their duty ; they are not 
the servants of the corporation, but are wholly independent of 
it, so much so that if the roads are to be repaired by the cor- 
poration, under article 635 of the Mimicipal Oode, the inspectors 
have the right, and it is their duty, to compel the corporation to 
do. their duty, in the same way as it is to compel individual rate- 
payers now. 

If the inspector should elect to make a report to the council 
then and there, only the council may have the road repaired at 
the costs of the corporation. Except in this one case, provided 
by the law, the corporation has no power to meddle with the 
roads or assume to repair them ; the obligation of repairing them 
is with the rate-payer, and the duty of seeing that they are in 
repair is with the inspector. Hence it follows that unless a 
repoit is made to the council by the inefpector there is no obUgar 
tion on the corporation to repair roads ; and if there be n<me, it 
can, under no reasonable interpretation of the law, be liable to 
penalty because of the condition of the roads. In the cases in 
hand it has not been shewn or pretended that there had been 
any reports made to the council of the condition of the water 
course and roads in question and that the corporation had 
neglected to act upon such report in the manner prescribed by 
law ; so that in these instances the duty of working at the water 
course and at the roads was with some of the inhabitants. It 
was not the dutv of the corporation, it was the duty of the road 
inspectors to hare the necessary work done by those liable to 
do it, or to do.it themselves and recover the amount in the man- 
ner provided by law. None of this things appear to hate been 
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done by the inspectors. It may be, I know not, that these ins- ^^ 
pectoTS in consequexice might have been prosecuted for penal- ^^^'®*^*°^' 
ties, but that has not been done. In lieu, because some rate- 
payers have not performed statute labor on the roads to which 
they were bound by law, and because the inspectors did not 
either compel them to fulfil their obligation in this particular 
or fulfil it for them, as the law admitted of their doing, the 
plaintiffs ask that the corporation shall pay a penalty of 
twenty dollars. The reasoning is difficult to understand, and 
the law would be singularly illogical and grossly unjust if it 
imposed a penalty upon the corporation for no other or better 
reason than that a rate-payer was in default in performing a duty 
imposed on him. But* it is said by article TOJ of the Municipal 
Code : — Every corporation is bound to maintain the roads and 
sidewidks under its control in the condition required by law, 
by the prods verbaux, and by the laws which regulate them, 
under a penalty not exceeding twenty dollars for each infrac- 
tion thereof. 

Articles 779 and T84 of the same Code are at direct variance 
with this article 798 ; the corporations under no circumstances 
are held to maintain roads, except that a by-law passed in virtue 
of article 585 is in existence. None is shewn or alleged in the^e 
cases, and in truth none exists. And article 784 enacts that all 
works upon municipal roads are to be executed in the manner 
prescribed by the provisions of this Code and by the proces ver* 
baux and by the by-laws ; but as already mentioned, this Code 
provides for the only case in which a corporation is liable to 
maintain roads, and that is when a by-law exists imposing that 
duty. The words of article 798 are : Every corporation isT)ound 
to maintain the roads, &c., &c., &c. 

Now, a corporation is an artificial being, invisible, intangible, 
and existing only in contemplation of law, or in the language of 
our Civil Code, article 852, it is an artificial or ideal person. I 
am at a loss to understand what is meant by this article ; it 
cannot be that the council are bound to turn out with pick-axes 
and shovels and maintain the roads within the municipality in 
the condition required by law, and a purely artificial, ideal per- 
son cannot keep roads in repair. The only mode in which this 
duty of maintaining the roads of the municipality, said to exist 
in the corporation, could be performed, would be by passing a 
by-law under article 535, which would impose a direct tax for 
the purpose of maintaining roads, and then the corporation would 
be liable to maintain them, and would have the means. The 
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^Tl!^ penalty is not imposed for not passing this by-law, and the plain* 
cor.ofst.H«iirL ^jjg-g ^^ ^^^^ complain that this by-law has not been passed. I have 
never seen an instance in which the omission to pass a by-law 
was an offence punishable by a penalty ; but no such by-law has 
been passed, and therefore the corporation is not bound to main- 
tain roads. The Municipal Code itself enabling the corporation 
to pass a by-law for this purpose under article 535, its power is 
confined by the terms conferring it. So that, as the corporation 
can only be bound to maintain roads when it shall have passed 
a by-law under article 535, so long as none is passed no obliga- 
tion lies upon it, and the obligation of maintaning roads remains 
full and entire on the shoulders of the rate-payers. This is put 
beyond doubt by article 588, which enacts that so long as such a 
by-law remains in force no rate-payer is liable for the work on 
roads or bridges thus placed at the charge of the corporation, and 
such corporation is substituted in the place and stead of the rate- 
payers in all the obligations they are under in respect of such 
works. Then the duty is either on the rate-payers or the corpo- 
ration, but cannot lie on both ; it is still in the rate-payers, and 
therefore cannot be in the corporation. The Municipal Code vests 
in municipal corporations the right of governing themselves, and 
confers upon them the right of resorting to direct taxation'for the 
maintenance of roads, but has not gone the length of imposing 
itself direct taxation upon the corporation for roads or for any 
other purpose, and if it could be construed by a hasty and super- 
ficial reading of article 793 into any such attempt, there would 
arise a feeling of indignation in the country that would make 
itself heard and felt far and wide. Yet, what is the effect of a 
judgment such as is sought to be obtained in these cases, if it be 
not taxes on the people, and taxes for no beneficial purpose 
under the sun. All the penalties that can be heaped on corpo- 
rations will not mend roads, and they must be levied on the in- 
habitants. But I am convinced that nothing was further from the 
intention of the author of the Jilunicipal Code than this reading 
of this article, and he would leel indignant that it should be so 
read as to punish the innocent for the offence of the guilty. If a 
man has not repaired his road, and that it is right or politic to 
resort to measures of harshness, in the name of common sense 
and justice let the proceedings be taken against the guilty party, 
not against th3 whole corporation, including innocent and guilty 
without distinction. That part of this clause about damages 
sustained from bad roads is just as illogical as the rest of it Our 
law books endeavor to prevent a circuity of actions. Oar Muni* 
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cipal Code thinks it right that the action should first be brought '^•"* 
against the corporation, which is not liable, in order that the ^''***'®*'^*^* 
corporation may recover back from the person really responsible, 
and thus oppress him with costs, and again subjecting the inno- 
cent to the charge of paying in the first instance for the guilty ! 
I know of no means more certain of driving our population in 
hundreds to the United States (and 1 should not be surprised 
if it had already contributed, in a more or less degree, to this 
deplored state of things,) nor no course more certain to check 
the settlement among us of those coming from Europe than this 
misunderstood provision about roads. A number of suits for 
penalties under this clause have already been instituted, and 
very many more will follow. If, unfortunately, the penalty 
was really incurred it would have been much to be regretted, 
and a very heavy responsibility would have rested somewhere; 
but I am glad to . say that the Municipal Code, taken as a 
whole, establishes that roads shall be maintained by statute 
labor; that the inspectors shall see to the due performance 
of this labor ; that the corporation may at any time resort to 
direct taxation for the maintenance of roads, and shall then 
pass a by-law nssuming the maintenance of them ; that no such 
by-law has yet been passed, hence the duty of maintaining the 
roads rests as it has heretofore done, on the shoulders of rate- 
payers ; that the corporation not being bound to maintain roads 
cannot incur any penalty from the mere cause of their being out 
of repair, and that article 793 will only apply when the corpora- 
tions are legally bound to maintain roads and not before. The 
subject of roads is one of very great importance, and interests 
every man in the country. It imposes a very onerous obligation 
on us all, and it may be made the excuse for great oppression. 
In a new country like this there are seasons of the year when 
the roads.cannot be otherwise than very bad. I recollect well 
when there were very few four-wheeled vehicles in Quebec, and 
when none could have been used to go a few leagues out of 
Quobec except in mid-summer. It was our macadamized roads 
that introduced four wheels and pairs of horses. This has been 
the case every where and at all times. Mr. Forsyth, speaking of 
the roads in England, says : " In the early part of the last cen- 
tury the roads were everywhere in an abominable state. In the 
country they were merely green lanes with deep ruts almost 
impassable from mud in winter or after rain, and coaches dravni 
by six horses stuck in them as in an impervious morass. The 
average speed of a stage coach was three miles an hour. It took 
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^^* a week to travel from York to London ; and between London 
cjor.ofstHenri.^jj^ EdingburgH the time allowed in 1763 was a fortnight. In the 
metropolis the gutters flowed in the middle of the street, and 
there were no side pavements or trottoirs for pedestrians." If 
such were the roads in and about London a century ago, it would 
not be judicious or just to expect too much from those compelled 
to maintain roads in this new country at the present time. Indeed 
it is not possible to keep roads good by statute labor, and the 
condition of the country will not admit of adopting any other 
mode oi keeping them up. Any injudicious attempt by which 
the onerous duty of keeping roads in repair in made more so by 
means of legal persecution, will lead to grave results, and will 
retard the development of the country. The Municipal Act has 
rightly put it in the power of Municipal Corporations to resort to 
direct taxation for the maintenance of roads, and it is to be hoped 
that the experiment will be tried*; but the change cannot be 
violently imposed on the country. 

Actions dismissed with costs. 

Blanchet ^ Pentland^ for Farant. 

Fournier Sf Carbonneau^ for Fournier. 

C. Morissety for Lemay. 

J. G. Bo$s6, for all the Defendants. 



COUR DB RfiVISION QUfiBBC. 

OGTOBBB 1874. 

Coram Merbditb, Juge-en-Chef, Gasault el Tbasieu, Juges. 

LA CORPORATION DE ST. NORBERT D'ARTHABASKA, 

CHAMPOUX, 

Difendeur ; 
et 

LA CORPORATION DB 8T. NORBERT D'ARTHABASKA« 

Demanderesse en Reprise <P Instance ; 

vs. 

B. PACAUD, 

Difendeur en Reprise Skutanee ; 

Juok :— 1^. Qn'nne tvtolle ail Koc It an minenr dont lep^n Tirant et IdoliM efttpaitra aomm^ 
tvtevr, Mt nnll«i 
2^. Qae le minev derenn mi^ear #f p«l< ^ mpnndra I'lafftanoa da tptoiu md &«. 
jue p«at e\x% eoiiduDii4 i U repreadra. 
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TsssiSB, J. — Dans la prfisente cause, la Corporation de St. SSSS^ 
Norbert ayant nn droit d^action k exercer contre P. E. Pacaud, ^^'**»»***» 
alors minenr, fit assembler nn conseil de famille en y convo- 
qnant qnelqnes-nns des parents les plus proches, qui ne jngerent 
pas k propos de s'y rendre. Le conseil de famille compose 
d'6tranger8 nomma G-eorge Ghampoux tuteur ad hoc^ qnoiqne le 
pdre da minenr fut vivant et residant dans le meme district, 
et sans constater son refns d*agir. 

L'action a 6t6 portee en reddition de compte contre le tuUur 
ad hoc ; nn compte a 6t6 rendu et d^battu ; le mineur est devenu 
majeur durant Tinstance, et il a et6 port6 une action en reprise 
d'instance contre lui. II excipe que la tutelle ad hoc est nulle, 
qu'il n'y a pas d'instance qn'il puisse etre condamn6 a reprendre. 

La question est done : cette tutelle ad hoc est-elle nulle.vis- 
ft-yis du mineur devenu majeur appelU k continuer cette 
instance du tuteur ad hoc ? Notre Code Civil, art, 264, ne recon- 
nait qu'un seul tuteur, avec certaines exceptions, mais les excep- 
tions ne rencontrent pas le cas actuel. L'art. 264 dit : '' L'on ne 
nomme qu'un seul tuteur k chaque mineur, a moins qu'il n'ait 
des biens-immeubles 6loign6s les uns des autres on situ^s dans 
diff6rents districts, auquel cas il pent 6tre nomm6 un tuteur 
pour chacun des lieux ou districts on sont situ6s les immeubles. 
Ces tuteurs sont ind6pendants les uns des autres, chacun n'est 
tenu que i>our la partie des biens qu'il a administr^s.' 

C'est le tuteur du domicile qui a Tadministration de la 
personne du mineur. 

L'on pent cependant, en certains cas, nommer un tu,teur 
.distinct k la personne du mineur. 

Si Ton remonte a Torigine du droit, on voit que la tutelle 
est la d6l6gation de TautoritS paternelle. Pans le Droit Komain 
la tutelle 6tait naturelle, dans notre droit elle est dative. 

Mais on reconnait le principe g6n6ral que la tutelle doit etre 
d6f§r6e au p6re ou, k son d6faut, an parent le plus proche, et le 
pere ou le plus proche parent est tenu d'accepter, k moins d*ex- 
cuses valables ; Tfetranger seul ne pent etre forc6 d'accepter,art. 
273, 0. 0. II est done Evident que dans ce cas ci, le p^re ayant 
6t6 appel6 au conseil de famille (0. C, art. 272) 6tait tenu d'ac- 
cepter. II ne s'est pas iyr68ent6 au conseil de famille, mais une 
absence n'empdchait pas celui-ci de le nommer. L'art. 280 de 
notre code pourvoit en ce cas k lui signifier Tacte d'61ection, et 
le Jateur 6\u encourt toute la responsabilit6 k moins d'en 6tre 
d6charg6. C'est le sens de nos articles 279, 280 et 281 pris dans 
leur ensemble. 48 
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i^N^Lrt ^oir Mesl^, Tmitg de la Minorite, page 48, parg. 27. 

D'Arthab-i- Lacombe, vo tnteur, S. II. No. 8, s. V., No. S. 

Ancien D^nisart, to. tutenr, Nos. 42, 91, 93. 

On lit dans Fothier, traits des personnes, lere partie, art 1, 
8. 4, (vol. 7, p. 469) : " L'6lectiou doit ae faire du plus proche 
parent habile k sacceder an mineur, idoine, capable et suffisant" 

Idem, art. 4 : " Le tatenr pent etre assigne pour prendre le 
serment et y 6tre contraint par saisie de see biens,*' (vol. 7, p. 475.) 

Le defendenr a cite deux precedents en sa faveur, qui ne 
sont pas rapportes et que je n'ai pu consulter. C'est, je crois : 
Cour Sup6rieure, Quebec, No. 468, Vachon vs. Gilbert, Nov. 
1871 ; Broasseau vs. Bedard. 

Notre code de procedure et notre code civil admettent-ils la 
tutelle ad hoc dans ce cas-ci ? 

L'art. 1278 du 0. P. C. ne parle du tuteur ad hoc que lors- 
qu'il y ad6ja un tuteur g6n6ral pour controler Tintferet de celui-ci. 

L'art. 269 C. C. pourvoit au meme cas. 

D'apres ces principes, la tutelle ad hoc d6£§r6e au mineur 
est certainement annulable. 

Maintenant le tribunal doit-il, dans la pr6sente cause en re- 
prise d'instance, d6bouter la demande en reprise d'instance ou 
condamner le d6fendeur k reprendre Tinstance ? En le condam- 
nant k reprendre Tinstance suivant les errements, le mineur 
Facaud, devenu majeur, se trouve li6 k cette instance, et il y 
aurait chose jug6e entre lui, le tuteur ad hoc et la Gorx>oration de 
St. Norbert, demanderesse. A cet 6gard, cette cause difiere de 
celle de Gu6ret vs. Lavoie, d6cid6e a Kamouraska. Car dans 
cette cause, le d^fendeur est un stranger qui n'est pas charg6 de 
d^fendre les int^rfits du mineur centre le tuteur ad hoc, mais ici 
c'est le mineur devenu majeur qui reclame la protection de la 
puissance paternelle, car la tutelle n'est qu'une delegation de la 
puissance paternelle. 

Le defendenr en la presente instance allegue " que la tutelle 
ad hoc est nuUe, de nul effet, et doit etre dedaree telle," 

II est vrai qu'il conclut simplement au deboute de Taction 
en reprise d'instance ; il eut ete mieuz pour lui de conclure 
formellement k la prononciation de la nuUite de la tutelle. mais 
cela me parait suffisant dans le cas actuel. A quoi bon declarer 
que la tutelle ad hoc est simplement annulable, sans venir au se- 
cours des parties et appliquer le remede. Oe serait seulement lea 
obliger k faire doubles frais. Toutes les parties interessees soi^t 
presentes dans cette instance, et la question est soulevee claire- 
ment : Y est-il une instance que le defendenr est tenu de re- 
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prendre et continuer stiivant les derniers errements? je pense gJ^^S 
que non, et U me parait juste de la declarer de suite. C'est dans i>'Arth*bMi» 
ce sens que je concours dans le jugement de cette Cour de E6vi- ^^■■«*^ 
sion qui deboute Taction en reprise d'instance avec dfipens. 

Oasault, J. — Je concours dans le pr6sent jugement qui 
d6boute cette action en reprise d'instance avec d6pens. 

Gomme les questions 80ulev6es en cette cause ont 6t6 lon- 
guement traitges par mon confrere, Thonorable juge Tessisb, il 
ne me reste que peu de chose k dire. 

L*liop. juge Tessieb vient de dire que dans le cas qui nous 
occupe la tutelle ad hoc d6fer6e au mineur est annulable. Quant 
k moi je n'h6site pas a exprimer clairement mon opinion, qui 
est que la tutelle ad hoc d6f6r§e a un mineur qui n'a pas de 
tuteur, est non seulement annulable, mais nuUe de plein droit. 
Notre Code nous enseigne un moyen de venir au secours do. 
mineur pour la protection de ses droits ; ce moyen c'est de lui 
nommer un tuteur general. Mais la tutelle ad hoc n'est qu'une 
exception au droit commun, que le Code nous permet d'employer 
seulement dans le cas ou les int6rets du mineur sont en conflit 
avec ceux de son tuteur. 

Le Code de Procedure, art. 14, nous dit clairement comment 
ceux qui n'ont pas le libre exercice de leurs droits, peuvent 
ester en justice, et le Code Civil, art. 804, prescrit que les actions 
appartenant au mineur sont port6es au nom de son tuteur. 

J'ai eu occasion de consulter un honorable juge qui si^ge 
maintenant dans la Cour d'Appel et qui a rendu jugement dans 
une cause cit6e plus haut, et je me suis assure que la tutelle ad 
hoc dans un cas analogue a celui-ci a 6t6 d6clar6e nulle de plana. 

Si Ton considdre les effets de la tutelle ad hoc, on pourra 
voir qu'elle ne pent r£i>ondre aux besoins de la tutelle ordinaire 
dans une action. En effet, que le tuteur ad hoc soit demandeur 
ou d6fendeur, de quel droit pourra-t-il recevoir les deniers du 
mineur, ou les distribuer, puisque le tuteur ad hoc n'a pas Tad- 
ministration des biens comme le tuteur ordinaire. 

J'en suis done venu a la conclusion qu'il ne restait k cette 
Cour pas d'autre alternative que de declarer la tutelle ad hoc 
nulle, et de d^bouter la pr^sente action en reprise d'instance. 

E. Cripeau, Procureur de la Demanderesse. 

E. Pacaud, Procureur du D6fendeur en Reprise d'instance. 
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COUB DB CIRCUIT, QUEBEC. 

?6 NOVBMBRE 1873. 

BBHNIER. 

Demandeur ; 
vs. 

ROY, 

Ddfendeur. 

GA6E8 BR DOMBSTIQUB— bUSERTIOK DB 8FRVIGB. 

Jcoft:— Qvele domettiqne qni abandonne eon i«rtfe« arant la fin da mois forfalt ses gtkgp§ 
poor la partle da moli pendant laqaelle il a rempU let engagements. 

Tessibr, J. — Le demandenr reclame dn d^fendeur onze 

piastres et qnatre-yin^s cents, savoir : Six piastres " pour nn 

mois de gages comme domestiqne et engag6, a raison de six 

piastres par mois/' et ciliq piastres et qnatre-ringts cents poor 

lavage et pension ponr les demiers quinze jonrs du mSme mois 

pendant leqnel il a 6t6 renvoyfe dn service du d^fendeur. Le 

dfifendenr a plaid6 que le demandeur " a d^sert^ le service et 

** forfait a ses gages par sa mauvaise conduite et son refus d'ac- 

complir ses devoirs." La preuve fetablit que le demandeur, en- 

gag6 au mois, an bout de quinze jours, a 6t6 coupable de d6so- 

b^issance et d'insubordination. Sur remontrance faite par le 

d6fendeur au demandeur sur I'accomplissement de ses devoirs, 

celui-ci lui r^pondit grossierement en Tenvoyant au diable. Le 

d6fendeur dit qu'il ne garderait pas un serviteur aussi insolent, 

et lui donna son congS. Le demandeur, sans offrir de retoumer 

an service du d^fendeur pour compl6ter son mois, reclame ses 

gages d'un mois ; il n'a servi que quinze jours, et par sa faute 

n'a pas rempli son obligation de servir un mois. A-t-il forfait 

ses gages pour cette moitie du mois qu'il a servi ? 

Le tribunal est d'opinion qu*il a forfait k ses gages, parce 
qu'il a manqu6 par sa faute de remplir son obligation ; le d6fen- 
deur M. Roy n'est jamais convenu de payer pour un jour on 
pour quinze jours, mais pour un mois. Ceci est fond6 sur one 
rdgle 616mentaire du droit, et le contraf de louage est assujetti 
aux regies communes aux autres contrats — C. C, art. 1670 ; Fo- 
thier, Traitfe des obligations No. 267 ; Pothier, Louage, No. 169 
pose le mdme principe, mais de ce qu'il observe que le meme 
serviteur est tenu aux dommages et int6rets envers le maitre, 
cela n'exclut pas la forfaiture des gages pour le terme de gages 
non 6chus ni dus. Cela doit s'entendre dans le cas ou un servi- 
teur aurait servi plusieurs mois et en r^clamerait le prix : il faut 
rencontrer la dette des mois ou termes 6chu8 par les dommages 
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et int^rSts. La jurisprudence rficente s'accorde avec le principe B^*«f 
que nous ^mettons. Ainsi d6cid6 (Juge Torrance) 16 L. 0. ^^' 
Jurist, p. 18. Berlinguette et Judah. Revue Legale, 4e vol., p. 
882. Mondor et Pesant, 15 nov., 72. Juge Johnson. Cyr et Ca- 
dieux, Cour de Circuit, Montreal, 80 novembre 1872, rapport6 
dans la Minerve. Pour ces raisons Taction du demandeur est 
d^boutee ayec d6pens. 

C. T. Suzor, Procureur du Demandeur. 

C. A. P. Pelletier^ Procureur du Dgfendeur. 



CIRCUIT COURT, QUEBEC. 

22nd JANUARY, 1875. 
BEGIN, 

vs. 
DUBOIS, 

RBOBIBITORT ACTION— LATENT DBPECT — WARRANTY. 



PlaMiff; 



Defendanl. 



HiLD : — ^That where the partiea redded within 20 miles of one another, a redhibitory aotion 
institoted liz weeks after the aale will not be oonsldered to hare been brought " with 
•easonable diligenoe " and will be dlsmii ted. 

Tessibr, J. — This was an action of damages to recover the 
price of a horse bought by plaintiff from defendant, which (as 
is alleged) proved to be blind. The plea was a denial and that 
plaintiff kept the animal for six weeks without notifying defend- 
ant of the alleged defect, and cannot now bring a suit of a reso- 
lutory nature. 

This plea appears to the Court to be well founded. The 
aotion should have been brought within a reasonably short time. 
Article 1580 of our Code does not precisely limit the time for the 
bringing of this action, but says it must be brought *' with reason- 
able diligence." By the French law the delay allowed is 80 days, 
and this may serve to show what is considered a reasonable delay 
in a country from which most of our laws have been borrowed. 
The plaintiff should have protested within a short delay, as he 
was living at a distance of not more than 20 miles from defend- 
ant's residence, and not having done so his action must be dis- 
' missed. But as he appears to have acted in good faith, and the 
defendant is not altogether free from blame, as he could not 
have ignored a defect which has been sworn to by a number of 
witnesses, each party must pay his own costs. 

Action dismissed. 

F. X. Lemieux^ for Plaintiff. 

O. H. Larue, for Defendant. 
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COUE DE CIECUIT, QUJ&BEC. 

JUILLETI873. 

Prtsenl : L*Hon. Juge-en-Chef Mkredith. 

LEGLERG, 

Demandeur ; 
vs. 

GIftARD, 

D^endeur, 

JvQit :— Qa'anA defense en fait et nne ezoeptlon de paioment penrent Aire pUid^M ensemble, 
et ne sont pas dot pUidoyen oontradiototres ; et le d^fendear ne peat dtre li^ par lei 
admissionB eontenuea en son pUidoyer de psiement. 

En cette cause le d6fendeur par defense en fait nia et par 
exception perp^tuelle plaida paiement. Le demandeur fit motion 
pour obligor le dSfendeur k opter entre la defense au fonds en 
fait et Texception, all6guant que ces deux plaidoyers 6taient 
contradictoires. 

Mebedith, C. J. — L'exception de paiement n'est pas une ad- 
mission de la dette. L'article 146, Code de Procedure Civile, dit : 
" Lorsque des moyens incompatibles et contradictoires sont in- 
" yoqu6s par une partie {dans unm^fneplaidot/er)ldk'pdLT\ie adverse 
" pent exiger que Tautre partie fasse option entre ces moyens ou 
** plaide de nouveau ." 

Ce ne serait pas encourager les plaidoyers de bonne foi si 
les dgfendeurs 6taient obliges de tout nier, sans pouvoir admettre 
aucune partie de la demande. Dans les actions au-dessus de |25, 
il pent ^tre produit une exception avec une defense au fonds en 
fait. Defendant may put in conflicting pleas, but not contradictory. 
II a 6te souvent pr6tendu, avec une certaine apparenoe de raison, 
qu'il ne pent y avoir d'injustice a limiter le d6fendeur poursuivi 
k un seul plaidoyer, mais, suivant la pratique constante de nos 
cours, il est permis de produire une d6n6gation avec un plai- 
doyer affirmatif. 

Denisart, Verbo confession : '* Celui qui excipe, ne confess^ 
** que conditionnellement, en cas que le demandeur fasse preuve 
" de sa demande." 

Toullier, 6 vol., page 889: " Sans doute, il est bien juste et 
'* naturel de ne pas separer Taveu de la dette de celui du paie- 
" ment, car c'est le veritable cas d*indivisibilit6 de Taveu ; car 
" si vous n'avez pas d'autre preuve de votre cr6ance que mon 
'' aveu, s'il n'en existait pas d'autre, il est juste de m'en croire 
** lorsque j'affirme avoir paye, car n'existant pas de lettre centre 
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" moi, je n'ai pas d^ songer k me faire donner une quittance 
'' parfaitement inutile.*' 

Pothier, Pandectes : " Les exceptions pfiremptoires ne doi- 
" vent Atre prouv^es qu*apres que le demandeur a prouv6 lui- 
'* meme sa demande. En effet, de ce que le d6fendeur oppose 
" une exception, il ne s'ensuit pas que le demandeur ne doive 
" pas prouver la demande. " * 

2 Bonjeau, 800 : " L'exception se prfesente toujours comme 
" moyen subsidiaire dont le Juge ne doit s'occuper qu'autant que 
" la demande serait pleinement justifiee en fait et en droit." 

Despeisses, No. 5 : " Exception proposfee n'est pas cens6e 
" admettre la demande ; ainsi celui qui propose Texception de 
" paiement n'avoue pas ladette. Ce n'est point avouer qu'exciper." ' 

Ges autorit^s d^montrent a I'^vidence que le d§fendeur ne 
pent dtre 1x6 par les admissions contenues en son plaidoyer de 
paiement 

Motion renvoyfee avec d6pens. 

Langevin^ pour le Demandeur. 

Caron Sf lUmiUard, pour le D6fendeur. 



L«c1ero 
Oirard. 



COUE DE CIECUIT, QUEBEC. 

JDILLET 1S73. 

Prisml : L'Hon. Juge-en-Chef Meredith. 

8AWERS. 

pemandtur ; 
vs, 

CONNOLLY, 

Difendeur. 

Juoi : — Qa*im homme de oage n'a anonn pririUge pour sea gagM, lai doonant droit de reten- 
tion snr la oage qu'il a fabriqa^e, oon«erT6e et voitar^e. 

Saisie-Eevendication par le demandeur d'une certaine quan- 
tite de billots manufactures par lui, pour le d6fendeur. Les billots 
reyendiqu6s 6taient en la possession du d^fendeur. L'action du 
demandeur alleguait qu'il avait un privilege et gage sur une 
certaine quantity de billots de pin, pour ouvrages et labeurs fournis 
par le dit demandeur pour couper et manufacturer les dits billots, 
etc. ; que malgr6 les gages, priWlgge et droits du dit demandeur, 
le dit Connolly avait enlev6 le dit bois et en avait deposs^de le 
dit demandeur, sans le payer de son ouvrage et dans le but de 
le priver de ce qui lui 6tait du, etc. II concluait h ce que la 
Saisie-Eevendication fut d6clar6e bonne et valable. 
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Sftwuf 



L'honorablej age-en-chef, en rendant sonjngement, r6£§Taa 
coimouy. jj^ cause de Granham vs. C6f4 — (Voir Revue Legale, vol. 4, No. 1) 
on il a 6t6 decide en appel : — Qu'un homme de cage n'est pas an 
dernicT ^quipcur de la cage qu'il a fabriqu^e, conserrge et voi- 
tar6e. Qa'il n*a sur cette cage aacun privil6ge loi donnant droit 
de retention pour le prix de ses gagea dus poor la fabrication, la 
conservation ou le voiturage de cette cage. Qu'il peut avoir on 
privilege sans droit de retention, mais que la loi ne poarvoit pas 
au moyen de lui couserver son droit. 

La Cour de Revision avait d6clar6, par son jugement da 80 
mars 1871, que cet ouvrier avait non-seulement on privilege mais 
encore le droit de retention pour le paiement de ses gages, par 
voie de saisie, du bois par lui confectionn6. 

Lb JnaE-SN-CH£F. — Le demandeur ne pouvait 6maner nne 
saisie-revendication, n'etant ni propri6taire, ni gagiste, ni d^po- 
sitaire de la chose revendiqa6e, personne ne pouvant revendiqner 
ce qu'il n'a jamais poss6d6 ; on ne peut assimiler la position du 
demandeur, qui est un simple engagS k tant ip9X mois poor tra- 
vailler dans le chantier da d^fendeur, k celle d'un ouvrier a qui 
Ton confie un objet pour le r^parer ou Fam^liorer. Autant vau- 
drait dire que I'apprenti ou le compagnon ouvrier, qui travaille 
k la journ6e ou k la semaine, dans son atelier, a un droit de reten- 
tion sur tons les objects qui y sont manufactures. Le demandeur 
pourrait, tout au plus, invoquer le privilege que la loi accorde 
auz domestiques. Vide Richardson et Molson^ Connolly et Johnson, 

Jugement conform6ment k la decision de la Cour d' Appel. 

Andrews, Caron ^ Andrews, pour le Demandeur. 

Fournier et Hearn, pour le Dfefendeur. 
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Aboutiok db Routb i-^Vidt Goirna MmnciPAL. 

Action Psbsonrbllb :— Vide Transport. 

Acts i>^ Vbnte : — Dans iin acte de vente, la faussetd de Tdnonoiation qu'une 
partie notable du priz de vento (J&500.0.0 stg.) a 616 payto par 
racheteur au vendeur lors de la passalion de rode, est un faux 
sufBsant pour faire declarer cet acte nul en entier. — (Taschsbsau, 

J. disxmtienl^. (McAvoy vs. Huot, C. 8.) ^ ...^ 98 

« : — ^Un acte de vente pass^ en langue anglaise entre des parties 
dont Tune ignore entidrement cette langue, mais traduit oralement 
par le notaire instrumentant, ne peut dtre d6clar6 faux et nul, la 
lecture du dit acte ayant M, dans ce cas, faite suivant la loi. — 

(Taschehkau, J. disseniienie), (Do.)....« 98 

** : — La traduction orale de cet acte par le notaire instrumentant, 
sans qnll en soit &it une copie 6crite et annexde k la minute 
et comme en faisant partie, est 6quivalente & la lecture prescrite 
par la loi et peut la remplacer.— (Tascherbau, J. disseniienie), 
(Do.) ^ ^ ^ : ^ 98 

Adjudicataibb :— -Fide Nullitb db Vbntb. 

Admissions : — Vide Plaidoybr. 

Advances i—Vide Shipbuilding. 

Advance Note i^Vide Bill of Bzcbangb. 

Affidavit : — Vide Saisje Arret. 

Appeal : — ^11 n'y a pas appel k la Gour du Banc de la Reine d'un ordre donn6 
par un Juge en Ghambre, comme r^le g6n6rale, excepts dans les 
cas o(i la loi, par une disposition spdciale, assimiie le Juge en 
Chambre k la Gour 8ilp6rieure, comme dans le cas de Prohibition 

etc. (B61iveau et Ghevreflls, B. R).. 209 

** >-From a judgment of the Gourt of Queen's Bench, maintaining a 
judgment of the Superior Gourt quashing a writ of mandamus, 
there is no appeal to Her Majesty'^ Privy GonnoU. (Belleville and 

Doucet, Q. B.) 1. 250 

" Vide Secubitt in Appeal. 

49 
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Arbitrator : — ^The deposit of an awani cannot be made by one who baa ceased 

to be arbitrator. (Sevigny vs. Provencber dit Fleurant, G. of R.).... 122 

Associations Ouvribres : — ^Malgrd qu*en g^ndral un homme ait le droit de 
refUaer de tninsiger avee un autre ou avec une classe parlicuiiftre 
d'hommes, et qu'un nombre d*bommes paisse s*obIiger de ne pas 
travaiUer pour une personoe en particulier, ou pour une ceriame 
classe d'hommes, on suiTaot on certain prix,— il n'est pas permis 
que ces combinaisons ailient Jasqu*^ troubler aucnne personne ou 
clause de personnes dans ses aflairet ; et il est ezpresstaient d^fendu 
de menacer d*amende ou autres punitions qniconqoe reftiserail 
de se pller anx exigenoea de ces combinaisons. (Perrauli at a/ vs. 
Dei'tfanQ €i fl*«y ^* c).j •••••••• ••••••••••••••• •••••••••••••••••••••••••••••••••••••• sai 

<• :— Une organisation de personnes dirigte centre un homme poor 
obtenir de lui de I'argent, sous formes d'amendea ou entrto, ee 
qu*il n'est pas oblig6 en loi de payer, ou pour induire ses ouvriers & 
to laisser, ou pour emp6cher les comraergants de transiger avec lui, 
est llldgale ; et si les affaires de cet homme soul&ent par eette 
organisation, il doit en dtre indemnis^. (Do.) - ^ S41 

•< : — Les ddfendeurs, formant partie de eeux qui contrClaient les 
80oi6t6s en question, sent par \k reaponsables des dommagea qu^ont 
souflert les demandeurs. (Do.)— ••••••... •••••••^ S41 

«< :— II n*6tait pas fatal k Taction des demindeurs qu'ils aient eux- 
m^mes fait partie des dites associations, les pouvoirs d'icellea ayant 

M outrepass^s par la r^olution en question. (Do)... - S41 

" : — Une lettre adress6e par le Secretaire de la Soci6t6 des entrepre- 
neurs-magoDS aux tailleurs de pierre, les avertissant que ceux qui 
continueraient de travailler pour lOb demandeurs seraient mis au 
ban de la socidt^, est en violation des principes ci-baut, lesquels 
doivent Ikvoriser la liberty du commerce, et garantir les gens contra 
toute tentative ill^gale de les empteher d*exercer leur vocation 

legitime. (Do) ^ -....^ .. . S4I 

'• : — ^Une resolution subs^quente, en termes suivanta: '*qae toutea 
« les resolutions prteedenles, imposant des amendea ou eatrtoa, 
** soient annulees, attendu que la Society navaient ancon droit 
** d'imposer des amendes, n*6tant pas inoorporde/* n*eat paa et ne 
pent pas 6tre reconnue comme une s\ifflsante reparation. (Do). •••- S4I 
ATTACBMaNT i-^Vide Capias. 
ArroEifXT :-^Vide RsNciiaATioif. 
M :_ Vide Barristbb. 

AuTHBHTiG Dbbo :— Thc testimony of the notaries, before whom a deed haa 
been executed, to the effect that eaaential formalities, which on the 
fkce of the deed appear to have been accomplished, were not so, if 
alone and uncorroborated, is insufficient to establish that the deed is 
faux. (Larochelle and Proulx, Q. B.) .•••—...^m.... UX 

Autorisation h esUr en justice : — Vide Mari bt Fmiis. 

AvoGAT >^Yid4 Garuieh. 
•« >^Vide Babrbau. 

Award :— Wtto Arbttrator. 

Bail :— Fide GomPORATiOR di QoBBsa 
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Bail: — Vide Mbitblks Bxploitablbs. 

Bailiff . — Vide GARorBN. 

Barbbau :— Oa peat par un brer de prohibition arrftter rezdcntion d'un dteret 
du Gk>Dseil d'une section du Barreau soiipendant un avocat dans Tez- 
ercice de sa profession, si le Gonseil a exc6d6 sa Joridiction. (O'Parrell 

vs* omoottrOy \j« O'l ••■•••••• •••••■••• ••••••••• •••«••%•• ••••••••« t ••••••••••• •••■••■•■ *Zw 

«< i-oLa Gout a le droit, en oe cas, de dire si iee actes reproch^s k Vt^ 
vocai et pour leequels ii a M saspendu, sonl on ne sent pas attenta- 
toires k la dignity et k l*faonneur du Barreau. (Do.) ^..^^ tlb 

** :— L*acto d^avoir agi volontairement comme constable dans une pour- 
raite ou il est le procureur du plaignant, et Tacte d'accompagner un 
huissier ehargd d'op^rer une arrestatioo, ne sont pas des actes atten* 
tatoires k la dignity et k Thonneur da Barreau. (Do.) 225 

BAaaisTBR :— No offeace derogatory to the discipline and honoor of the Bar, 
«nd no act or thing with which the Council of the Bar should inter- 
meddle, is disclosed by a conviction stating : Ist. That had 
been named and sworn as a constable, which charge he accepted 

voluntarily, in a prosecution in which the said was acting 

as altomey for the complainant ; thus camulating in the same pro- 
secution the functions of attorney and constable ; and that as such 
constable, accompanied by a doten men, in the night of the 26th to 
the 27th If ay, he had arrested one Joseph Quay, farmer, of St Agate. 
2Dd. That in the night of the 22nd to the 23rd June, he had accom- 
panied the bailiff charged with the arrest of one Murray, farmer, of 
81 Agnte, and had aided and assisted in making the arrest. { , 
Petitioner, and Quebec Bar. Q. B.) ^ 154 

Bill of Bxchanob :— A draft made payable " three days after the sailing** of 
a vessel, is non-negotiable, as being dependent upon k contingency, 
and cannot be transferred by endorsement. (Dooley vs. Ryarson, 

Vi. v<.^ «••••••.•.•••••••••••••••••••■ •• • •••••••*•■•••••••• •••.•••••••••••«■••••••••••••• <£l«p 

BunsB Vkssbl : — Fui« Mbrchant Shipplig Act. 

BuRDBXf OF Phoof : — Vide Collisioii. 

Btb-Law :— a bye-law requiring a license to be taken by " any person not an 
** inhabitant of the municipality who by himself or by others should 
« come therein to carry on the trade of delivering, offering lor sale 
" or^selling bread, wholesale or retail,*' is ultra wreM, there being no 
power in a municipality over persons not inhabitants of it ; the 
said by-law is in restraint of trade^ to the oppression of the 
subject, and consequenUy void. (Corporation of 8t Roohs Bud vs* 

Dion, G. G.) ^ .......•...•.••...•• 242 

'< :— A bye-law imposing a tax must be in the very words of the law 

conferring the right to tax. (Do.) ...•.••.• m..— ».-^^ 242 

Btb-Roads i^Vide Musicipal Gorpobatiohs. 

Gadastbb : — Vide Rboistbatbdb. 

Gapus :— Capias ad respondendtim, on the ground of fraud and secretion, may 
issue at the suit of a creditor, after an assignment by debtor in 
insolvency, and the appointment of an assignee. But an altachment 
of debtor's effects en main tierce will not be maintained. (Niald vs. 
Ferland, S. G.) .....•••... 228 
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GAVfB OF Action :— The words cause of action mean the whole cause of action ; 
that is, *< everything that is requisite to shew the action to be main- 
tainable." (Goonolly vs. Brannen, S. G.) ^.. 204 

" " :— Ftde Right of Action. 

GAtJTiON :— Fida Mineur. 

Gbrtiorari : — Where it is not plain that an inferior tribunal had Jurisdiction, 
the Superior Court, or a Judge, will grant a certiorari, notwith- 
standing that tbe right to it, as respects Judgments of such inferior 
tribunal, as been expressly taken away by statute. (Exparte Mat- 
thews, B. G.)- 35S 

GoLLisiON : — A steamer coming up and a schooner going down the River St. 
Lawrence descried each other's lights when distant about two miles ; 
both kept on their course until within half a mile of each other, the 
steamer heading W. 8. W., and the schooner N. E., when the 
former, having the schooner's green light a little on her port bow, 
starboarded her helm, while going at full speed, thus showing her 
two colored lights to the schooner, whose helm was thereupon put 
aport, and the result was a collision and tbe immediate sinking of 
the latter : Hkld, that the steamer was to blame for the collision. 
(The " Norma," V. A) 211 

«( :— Where there were two sailing ships, one on the starboard and the 
other on the port tack, and the former by a rule of navigation having 
the right to kept her luff ;— Held, that the former was, notwith- 
standing, in a case of imminent danger, bound to give way ; and for 
not doing so condemned in damages and costs. (The " Underwriter," 
V. A.) 323 

" : — ^To support a plea of inevitable accident the burden of proof rests 
upon the party pleading it, and he must shew, before he can derive 
any benefit from it, that the damage was caused immediately by the 
irresistible force of the wind and waves ; that it was not preceded 
by any fault, act or omission on his part as the principal or indirect 
cause ; and that no effort to counteract the influence of the force was 
wanting. (The *< Agamemnon," V. A.) r. ^... 333 

" >— Pilot. 
GoLLOCATiON : — Procoedings under Articles 74 1 and 751 of tbe Code of Civil Pro- 
cedure, for the purpose of testing the validity of hypothecary claims, 
can only be had in cases where the moneys levied are still beforo the 
Court and not paid over to the party whose collocation is contested. 
(Leduc and McCarthy, Q. B.) 1 

Colonial Legislature : — An Act of the Legislature of a Colony belonging to 
the Crown is, in every case to which it is applicable, of binding 
authority equally in the Queen's High Court of Admiralty and in the 
Vice-Admiralty Court of Canada. (The «• Hibernian," P. G.).. .<. 319 

GoiiMi7NAnT£ . — Pendant la communautd entre man et femme, le mari seul peut 
dtre poursuivi pour les dettes de cette communautd. (Prigon vs. 
G6t6 et iMf, C. 8.) -....• ~ 152 

Composition bt D^cbabob : — Vide Faillitb. 
•I : — Vide Insolvbngt. 

CU>MPULSOBT Pilotage :—Vid$ Pilot. 
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Condition Pbbgsobnt : — Vide Sbawobtbinbss. 
" «• :— Fide Costs. 

CoNSsiL Municipal : — ^Un Conseil Municipal ne peul pas proodder & I'aboliiton 
d'une route sans avoir donnd au pr^alable avis public aux int6res86s ; 
et ies habitants d'une municipality voisine k laquelle une telle route 
conduit, et qui avaient dtd pendant longtemps charges de son entre- 
tien, seront consid^i^s comme interess^s et auront droit k Tavis men- 
tionnd en Tarticle 530 du Code Municipal. (Lambert vs Corporations 
St. Romuald et Levis, G. C ) ~ 310 

Consignation i^Vide Offres. 

GoNSTABLB I — Vide Barbbau. 

GONTLXOBMCT . — VideBlLL OF BZCHANGB. 

Go4'fTBSTATi0N OF COLLOCATION : — Vide Collocation. 

Gontradigtort Pleas ; — Vide Plaidotbr. 

Corporation db QuAbbc :— Des travauz faits par la Corporation de la Cit6 de 
Quebec, en baissant ou changeant le niveau d'une rue, constituent 
pour Ies propri^taires riverains une expropriation partieile qui donne 
droit aux locataires d*obtenir une diminution de loyer ou une resilia- 
tion de leurs baux ; Ies locataires ont aussi dans ce cas un recours 
direct en dommages centre la Corporation, mais si Ies ddfendeurs 
n'ont demand^ ni une diminution de loyer ni la r^Ailiation de leurs 
baux, et ont, subs^quemment aux travaux Fails, donn4 au demandeur 
an billet promissoire pour le montant eniier de leur loyer, ils doivent 
6ire condamnds & le payer. (Motz vs. Holiwell et al., C. de R.)m 64 

Costs :~The costs to be paid under a judgment ordering the payment by plain- 
tiff of the costs of a former action, as a precedent condition to pro- 
ceeding with a new suit, are the taxed costs ; and a guardian's fees, 
not being by law claimable from defendant, cannot be included in 

such costs. (Dooleyvs. Ryarson, C. C. ).......................... 219 

" — Vide Nullit* db vbntb, 

GoTiSATiONS : — L'inl6rdt ne court pas ex lege sur Ies cotisations payees par le 
propri6taire pour le compte du locataire. (Desloriers vs. Lambert, 
C. C.) : « ^ 365 

Cumul d' Actions '.---Vide Juoembnt Bxecutoirb. 
Damages :—rt(26 Collision. 
" :— KideSALE. 

Dbclinatort Bxckption :— Where a Life Insurance Company, having its Home 
OiQce in New York, its principal oflice for the Province of Quebec in 
Montreal, and a local office in Quebec, had, upon application made 
' in Quebec, i«^sued a Policy to a person residing in that city, and 
being sued for the amount of such Policy, was required, by process 
served at the Montreal office, to appearand plead before the Superior 
Court al Quebec, and declined the jansdiction. Held :— That ii was 
inuumbent on the plaintiff to &how that the Policy hid been 
executed in the District of Quebec ; that the proof adduced was 
Insufficient for that purpose ; that, on the contrary, there was reason 
to presume that the Policy had been made and executed at the Home 
Office at New York ; and ihe declinatory exception was, in conse- 
quence, maintained. (Vdzina vs. New York Life Insurance Co., 8. C.) 207 
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Deglwatort Excsption : — Vide Right of Action. 

" " :— Vufc SOKMONS. 

D^FBifSB BN DioiT :— L*all6gation dans une declaration de matidres ^tangftres & 
la demande et qui ne peuvent servir & Tappuyer est un moyen qui 
doit, aiosi que I'absence d'all^gations n^cessfdres poor montrer un 
droit k ce qui est demand^, dtre inyoqud par defense en droit et non 
par exception k la forme. (D'Bstimauville vs. Tousignant G. 8.) 40 

Dklivkry :-~Vide Sale. 

Dbmandb : — Vide R^sbrvb de Rbcours. 

D^MBNGB : — La demence et rimbecilitd noioires ne rendent pas, avant Finter- 
diction, les actes de oelui qui en soufflne nul8» el ne lea font 
qu^annulables pour Iteion. (D^Bstimaavilie vs. Tousignant, Bsql6, 

VI. D.J M«*a«aM ••••••••• ••.■••••• ■••••••■•••••••••••••••••••••••••••••.•••••••••••••••••••■ S9 

« :— L'dpoux, le parent on rallid de rimMctle et de celui qni est en 
d^menoe penvent seuls provoquer i*interdiotion, et tant qu'elle n*a 
pas 6t6 prononcde celui qui y est sv^ est & la tAte de son patrimoine, 
et les tiers ne peuvent s'adresser qu*4 lui. (Do) 39 

•* :— LUmbdcile et oelui qui est en demence Jonissent de leura droits tant 
qu'ils oe sent pas interdits, et lis peuvent valablement les invoquer 
en justice, et traduits 1& par «uz ies tiers peuvent valablement s'y 
d^feudre. (Do.) «... 39 

Dbmurrbr : — Vide D^fbnsb en Droit. 

DESERTION DE SERVICE : — Vide DOMESTIQUE. 

DisHiRENCE :— Dans le cas ot la Gouronne demind ) renvoi en possession d*une 
succession en d^hdrence en vertu de Tarticie 637 du Code Gvil, 
elle doit donner avis de cetle demande dans les joumaux, et qa*k 
ddfaut de ce faire sa demande sera deboutte. (Ghurcb vs. Caroni and 

DiaKOy D* vi.^ ............... ... ...... .•••••••• ••••••••• .«••••••••••••• ••••••■••• <■••••••• 1/f 

** :— Les successions en d^sherence appartiennent» d'aprte TActe de 
rAm6rique Briiannfque rtu Nord de 1867, au Gouverneraent FMAral 
et non aux Gouvernements Locaux. (Do.) ..•.••- 177 

DisiSTEM ENT : — Vide Renunciation. 

DoMESTiQUB : — Le domestique qui abandonne son service avant la fin du mois 
forfait ses gages pour la parlie du mois pendant laquelle il a rempli 
see engagements. (Bernier vs. Roy, G. G.) 380 

DoMMAGES : — Vide Corporation de Quebec. 

Double D'Enrboistrement : — Tuls Transport. * 

Droit de Retention : — Vide Raftsmen. 

Blection :-^A reluming officer, after he has accepted the office and acted as 
such, may resign, but his resignation must be formal and accepted ; 
otherwise he is ineligible. (Tessier, J. dis.) Under the circums- 
tances of this case the Respondent had not been^di vested of his office 
of returning officer and was consequently ineligible. The Blection 
Glerk having acted as returning officer afier the pretended resigna- 
tion of the Respondent, the election by him held was not null. 
(Stuart, J. 419.) (LeBoutiUier vs. Harper.) 4 
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BucTiON : — ^The employment and payment bona fUU of canvassers, whether 
electors or not, is not a corrupt practice so as to avoid the election, 
although an elector so employed ought not to vote and may be pre- 
vented from voting under sec. 167 of the Quebec Blection Act. (Gin- 
gras et al vs. Shehyn, 8. C.) W5 

« :— The giving of money by a canvasser to an adverse elector as pay- 
ment for certain lists of voters of the opposite party, and in the hope 
of obtaining information, is not an act of bribery within the meaning 
of the statute, though very grave suspicion must attach to the 
making of such payments. (Do.) - 295 

<* :— The treating of certain electors by a person working for one of the 
candidates (it being on isolated act) will not invalidate the election, 
without clear proof of agency. (Oo.) ^ ^ ...^ ....•• - 295 

" :— The printing of a newspaper for a particular^election at an expense 
of $530, though not a common proceeding, may be considered a ne- 
cessary printing expense, in the absence of proof that such expendi- 
ture was made from any wrong motive. (Do.) 295 

" i^-Where a petitioner charges that « proper vouchers have not been 
produced," he may and ought to demand the production of the par- 
ticular vouchers he deems of importance, and although the non- 
production of such vouchers may call for remark and Justify suspicion, 
still the mere failure to produce them, if not specially demanded, 
will not of itself create even a prima facie case agaiust a candidate. 
(Do.) ^ 295 

" : — ^Although the sums paid for the hire of rooms may seem very high, 
the Court will notaflarm that such payments were illegal or that 
they were made from any corrupt motive, where there is no proof 
that the rooms were not required, or that they could have been ob- 
tained at lower rates. (Do ) 295 

•< : — The fact of a candidate's expenses being very much above the 
average gives rise to an unfavorable presumpUon, but such expen- 
diture is not of itself sufficient evidence of a general system of cor- 
ruption. (Do.) 295 

" ;— Although the evidence establishes that the candidate and his 
agents wished and intended all their proceedings to be legal, and 
were anxious not to violate the law, yet an expenditure so unusually 
or unreasonably high as to cause, if not to justify, suspicion, will be 
seen by the Court with feelings of regret, and such expenditure, 
though it be not proved to be corrupt or illegal, can hardly be re- 
garded otherwise than as a violation of the spirit of our present 
election laws. (Do.) ~ 295 

*< ^-Though it appears that there has been a violation of the spirit of 
the law, the (iourt cannot on that ground alone annul the election ; 
the acts charged must also be contrary to the law itself. (Do.) 295 

ELBcnoif Glebk >^Vide Blbctiom. 

Elbctions Mdnicipalbs : — Ia v^ritd des signatures et des all^guds du Rapport 
de rOfficier-Rapporteur et des bulletins de votation doit 6tre atta- 
qu6e par inscription de faux. (Venner vs. Archer, C. 8.) 283 
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Elections Municipales :~L*OfBci«r-R«pporlear doit faire au Recorder rapport 
da nombre de tous les votes enlr68 au livre de poll, ei pour faire ce 
rapport; 11 ue peut pas scrutiner le merite des votes ainsi entrte, ni 
igouter k ces votes, ni en retrancher. (Do.) 283 

'* : — Lors m^me que la mise en nomination du candidal contiendrait 
des signatures irr^guli^res ou fausses, eiie serait valable si elle en 
contientsix bonnes. (Do.).**v~ - 283 

" : — Le paiement au voteur de ses frais de voyage par Tagent est un 
acte de corruption qui annuUe le vote el fait perdre au candidal le 
droit an si^ge. (Do.) 283 

** : — La promesse ou le don fait k un 61ecteur, ayant d6j& void, ne con- 

stitue pas un acte de corruption. (Do.) 283 

« : — L*enregi8lrement du vole oral antdrieur enl^ve le droit du vote 

par bulletin, el vice-versa, (Do.) 283 

<* :— Le vote ne se divise pas, 11 doit 6tre simultand, si pour deux. (Do.) 283 

** :— On peut, sur all6gatlon g^n^rale, ikire rejeter ceux des votes par 

bulletin qui sent nuls k Jeur faoe. (Do.) ^ 283 

<« :— Un bulletin dont le jurat n*esl pas dat6 est nul. (Do.) - 283 

Election Pxtition :— A copy of an Election Petition certified by the attorney 

of the petitioner is sufBcieut. (Gouin and Malhiot, G. of R. ) 123 

Endorsement i-^Vide Dili of Exchange. 

Envoi en Possession : — Vide Dbshbrbnce. 

Exception a la Forme: — Vide Defense bn Droit. 

Expropriation : — Vide Corporation de Quebec. 

Extinguishment : — Vide Sale. 

Faillite : — Pour former la majority num^rique 61 les trois-quarls en valeur re- 
quis par la section 94 de Tacte de faillite de 1869, pour la validity 
d*un acte de composition el d^charge, on ne doit prendre en consid^ 
ration que les cr6anciers qui ont foumi leurs reclamations au syndic, 
conform^ment & la section 122, et que les detles prouv6^s par ces 
reclamations. (Toussaint, Reqt., et Wurtele, Contestant, B. R.) ....•• 89 

** : — On ne peut opposer au requ6rant la ratification d'un acte de com« 
position et ddcharge Tinsuffisance des avis exig6s par les sections 97 
et 1 17, s*il a donn6 les avis requis par la section 101, (Do.) 89 

** : — La mise en possession des biens du fatlU par. le syndic, aprte le 
d^pdt d'un acte de composition, malgr6 Topposition d'un crtencier 
en vertu de la section 97, n*est pas un motif pour refuser la ratifica- 
tion par la Cour de eel acte. (Do.) 89 

'< : — L'offre inacceptee d'une preference, faite par un tiers k un cr6ancier 

sans la participation du failli, n*est pas une fraude du /ailli. (Do.) 89 

Faux :— Vide Acte de Vente. 

Fees op Office :— Vide Reoistratbur. 

Foreign Vessel: — Vide Merchant Shipping Act. 

Frais de Garde: — Vide Gardibn. 
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Fbaddb '.---Vide Pailute. 
Gages : — Vide Raftsmen. 

•• : — yid^ DOMBSTIQOK. 

Ga&dish :— L*huissier n'e&t pas respousable envars le gardien qu'il a nommd, 
el^ui a acoeptd volontairemant oette charge, des teis de garde da 
gardien ; el I'avocaA n*est pas tenu, qob pl«8, dMndemniser rhaissier. 
<Plaiite vs. Gaceau, and Gaxeau vs Langlots elaln^ €.).•••-.• 203 

OnARDiAif*s FlBBS :--Vide Costs. 

Habeas Corpus :— Under the circumstances stated, the persens brought up 
under the writ of Habeas Corpus being of the ages of fourteen and 
seventeen years respectively, the Court would not exert any coercion 
on them. (Rivard vs. Qoulet, 8. C.) — ..^.^ ...... ^««^ .•.••• ..««.. 174 

HoRORAiBBS : — Vide RbgistratiAjr. 

HnissiKR i—Vide Gardib]!. 

HUSBANB AND WiPB l-^Vide WlFB. 

Htpothbcabt Claim i^Vide Collocation. 
iMBBciuxi : — Vide Obmbncb. 
Imminbrt Dangbb i^Vide Collision. 
Indbtbbminatb TmN« : — Vide Salb. 
Inbvitablb Agcidbnt : — Vide Collision. 

Insolvbnct :— Under the Act of 1875, where the vouchers upon which the 
claim of the petitioners is founded have not been regularly produced 
with their claim, they are not entitled to petition as legally proved 
creditors. (Cot6 h Greene, and Roy Contesting, 8. C.) 200 

«< : — Under the Statute, claims must be accompanied and explained 

by the giving of su£Bctent particulars. (Do.) ......>•« 200 

** >-^Hbld, in Review]:— Thei if the n^jority hi number of the 
creditors signing a composition deed, under the InMlvent Act of 
1869, represent three-fourths in value of " the proved d/tbls, ** but 
do not represent three-fourths in value oi *^ the admiUed, aUhough 
unproved, Uabiliiies c{ the insohenl/* as shown by the schedules 
sworn to by himself, the composition will not l»e valid. (Toussaint 
and Wurtele.) ^..^ 127 

*' :— -(Held, by ike Court of Appeals, reversing the judpnmt of the 
Court of Review) :— That if the majority in number of the creditors 
signing represent in value three-fourths ** of the proved debts," the 
composition will be valid, whatever may be the amount of « the 
adtniited, aUhovgh unproved, UabilUies ** of the insolvent, as shewn 

by the schedules sworn to by himself. (Do.) .....««•.. 127 

<« i^Vide Capias. 
" i^-^Vide Fah^utb. 
Jmsurancb :—Vide Seaworthiness. 

" — Vide Marine Insdrancb. 
Interdiction :-^Vide Dbmbnge. 
iNTERBTg :— Ftda Opfbbs. 

« :—ruf0 COTISATIONS. 

Joint IdABairr i^Vide Wifb. 

60 
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Joint Stock Company :— A, having ceased to do bnsiaess, its directors having 
resigned and its place of business having been burned down, the 
shareholders, at a duly convened general meeting, named the 
Secretary-Treasurer assignee, assisted by a council of advisers 
composed of three of the late directors, with fUlI power to wind up 
the affairs of the Company : Held, that such an organization coufd 
not receive the sanction of the Court, and an action brought by such 
assignee in the name of the Company in liquidation would be 
dismissed.^lQuebec Agricultural Implements Co. vs. Hebert, C. C.) 361 

JuDGMBifT ; — Vide RnoNcuTjoN. 
JuGB EN Chambbb :— Vide Appbl. 
JnoB DB Paix i^Vide Saisib Abrbt. 

JuGBMBNT BzECDToiBB t — Ls domando pour faire declarer ex^cutoire centre les 
repr^sentants d'un d^fendeur d^c^de le jugement rendu contre lui et 
plusieurs autres, ne necessite pas la mtse en cause de ces derniers 
qu'elle n'affecte pis. (D*Estimauville vs. Toussignant, C. 8.) 52 

** : — La demande en declaration de Jugement ez6cutoire contre les 
repr6sentants de la l^gataire usufrniti^re k titre universe! d'un juge- 
ment rendu contre elle et les l^gataires universels en propriM les 
condamnant & payer k un 16galaire particulier le capital et lea 
int^rftts de son legs, et la demande contre les repr^sentants de la 
dite usufhiiti^re d*une condamnation au paiement entier du capital 
et des int^rto du dit legs, fondle sur Tal legation que les revenus et 
la- valour de Tusufiruit ont de beaucoup ezc6d6 le montaat en capital 
etintMts du dit legs, sent distinctes, elles ne peurent pas dtre 
instmites par le mdme mode d'enquMe. et elles comprennent deux 

recours Incompatibles. (Do.) « * hi 

** i^Vide RxpaiSK d' Instance. 

Jurisdiction i-^Vide Summons. 

** :— Vttfa Dbcuhatort Excbptioi. 

Jury Trul :— Objections which might have been taken, but were not taken, 
during the progress of a jury trial, cannot be urged in support of a 
motion for a new trial. (Gannon vs. Huot el a/., C. of R.) 139 

Justice of tbr Pbacb : — Vide Mandamus. 

Latent Defect i^Vide Redhibitort Action. 

Lecatbb :— Vide Will. 

Legs : — Vide Usufruit. 

Lesion :— Vide Minority. 
u i^VideMwmK. 

Lbttrbs Patbntrs :— Les ponrsnites en annnlation de Lettres-Patentes apper- 
tiennent exclusivement & la Gouronne et ne peuvent 6tn intent^es 
par un particulier. (Pacaud et Rickaby, B. R.) ••••, - 245 

License i^-Vide Bye-Law. 

Liquidation : — Vide Joint Stock Company. 

Local Roads : — Vide Municipal Corporations. 

LoGATAiRE :—Vide Corporation db Quebec. 

Lotbr:— Ktti0 " «* 

** i^Vide Meubles Bxploitablbs. 



INDEX TO PRINCIPAL MATTERS* 896 

PA6B 

Mam and Wife :—Vide CoMuuvkuji, 

u ^,^VidB Mari bt Fbmmb. 

Mandamus :— The respondent, a Commissioner appointed by the Ooyemor in 
Council, under the 32 Vic, cap. 8, to enquire into the conduct of 
appellant a^i a Justice of the Peace, was required by thejatter, 1 ^ . 
To furnish a detailed statement of the accusations; 2^. To allow 
him the ear assistance of Counsel; 3<=». To allow him the 
right of cross-examination of witnesses; 4^. To allow him 
to produce witnesses on his own behalf— which demand having been 
refused, appellant petitioned for and obtained a writol mandamiu 
addressed to respondent, as such Commissioner, directing him to 
accede to appellants demand, or shew cause to the contrary, 
Hbi.d,— -That respondent was not bound to grant the four things so 
demanded, that appellant had no specific If gal right to the same, 
and the writ of mandamus would be quashed, (BelleTille A Douoet, 
Q. B.) 250 

" : — Vide Appeal. 

Mariagb :—Vids Sbbvantb. 

Mari bt Fkmmb :— Lorsque le mari, mis en cause, ne soutient pas sa femme, il 
n'y a pas besoin de T^utorisation du Juge poor qu'elle se d^fende. 
(Bonneau el ux, vs. Laterreur el t)'r, C. C.) 351 

Mabirb Irsurancb :— Bvmy person who proposes to, insurers to insure his ship 
against sea perils during a sea voyage impliedly warrants her to be, 
in every respect, in a fitting condition to proceed and continue on 
that voyage and to encounter all common perils and dangers with 
safety. And this applie<¥ to every insuraaoe on a voyage policy, . 
whatever be the nature of the interest insured. (Lemelin vs. Mont- 
real Assurance Company, 8. C.) ^ ....,...• 337 

Master and Servant : — Vide Servantb. 

Mbrcbamt SmppiNO Act :— The provisions of the C. 8. C, e. 43, s. 7, and 
Merchant Shipping Act 1854. sees. 283 and 234 (now 36 V., c. 129, 
sees 80 and 82) respecting advances to seamen and the assignment 
of their wages, apply only to British or Canadian registered, and 
not to foreign, vessels. (Dooley vs. Ryarson, C. C ) 219 

Meublbs Bxploitables -.—Pour obtenir la rescision du bail il doit 6tre prouv6 
que les meubles exploitables ne sent pas sufBsants pour r^pondre des 
termes dfts et k tehoir du loyer de Tann^ecourante, et le propri^taire 
ne peut exigerque cette valeur corresponds en outre aux termes du 
loyer de I'annde qui out d^Ji M pay6s, c*est4-dire qu'il n'est pas 
n^cessaire que cette valeur soit 6gale au loyer de toute Tann^e si 
une partie de ce loyer a d^j& M pay^e. (Desloriers vs. Lambert, 
C. C.) ^ 365 

MncEtm >--La nultitd qui frappe les obligations des mineurs ou de leurs tuteurs 
agissant sans rautorisatlon du oonseil de famille, n*est qu'une 
nullity relative, bien qu'eile paisse Mre demand^ de plein droit par 
le minelir, c*est-&-dire sans preuve de lesion. Bile est relative en 
ce sens que le mineur seul peut la demander, et non les parties 
avec lesquelles lui ou son tuteur ont contract^, iVenner vs. Lortie, 
C. de R.) 234 
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MiNEUB : — C&B obligiitions sonl susceptibles d'dtre catUionndes, pourvu qu'elles 
no (oient pas atteintes d*uii vice radical reprouv6 par la morale ou 
le droit public. (Do.) ....« .< tSk 

•• :— Vide TtTRCR ad H oc. 

Minority :^A plea alleging minority, without alleging lesion, is bad. (Blutaau 

vs. Oautbier, C. C.^ * ^ 187 

Municipal Corporations :— It is the duty of Municipal Corporations to keep, 
or cause to be kept, in repair all local roads subject to their control, 
including roads leading to, and established for the benefit of the 
inhabitants of, another municipality. And Ihe by-roads to be kept 
in repair by the inhabitants of the range to which they lead from 
any older range, are the by-roads leading from one range to another 
fit the same munieipalUy, Ferdinand Dubois vs. Corporation of 8te. 
Croix, C. C.) ^ ,*..., ^•••^ 313 

" :— A Municipal Corporation ia only bound to maintain roads after 
it has passed a by-law under article 535 of the Municipal Code ; 
and so long as no such by-law Is passed no obligation lies upon the 
Corporation and the obligation of maintaining roads remains full 
and entire on the rate-payers. (Parant vs. Corporation of 8t. Henri, 
C. C.) 309 

•« :— FidtfBYB-Uw. 
Municipal taxbs i-^Vide NoLLinft de Vents. 
Nrcessaribs :— Ft(ie Wrps. 
Nbgotiarlb lNSTRuifE.iT : — Vide Bill ot ExrjiAN6E. 
New Trial :— Ftd« J»rt Trial. 
No|f-BB8iDSNT : — Vide Secvritt for Costs. 
Notary : — Vide Althbntic Deed. 
NoLLiTi D*Orli6ation .' — Vide Mineur. 

NuLLXTi DE Ventb :— Lr venle, pour taxes municipales, de lots appartenant & un 
r^sidant, annonc^s et vendus parladdfenderesse comme appartenant 
k un non-r6sident, est nuUe, et ne conf&re aucun droit k I'a^judica- 
taire :— Ce dernier, trombK, a droit d'appeler la corporation locale et 
a tie de Corat6 en garantie, mteie apr^s deux ana teonlte depnis la 
date de Tadjudication ;'^Les denx corporations plaidant elie-mftmea 
ceite nullity doivent 6ire condamn^ comme garantes k payer les 
frais, chacunepour moitid. (Bartley va.Boon et Armstrong, et la 
Corporation du Comt6 de Beauce ei al,, C. de R.).......* 39 

OauGATiON OF Vendor >^Vid€ Sais. 

Offris : — Des olfrea sans consignation ne suspendent pas le conrs de I'int^rM. 

(Dnmont vs. Laforge, G. de R.) 159 

Opposition x—Vide Security for Costs. 

Partnership :— If one of several partners die the surviving partners may be sued 
without the representatives of the deceased partner being made 
parties to the snit. (SUdacona Bank vs. Knight tt al., B. C.) ^ 195 

<« :— The allegations contained In a declaration of partnership dnly 
registered cannot be controverted by any one who was a member of 
the partnership at the time such declaration was made. (Do.)« .•••.. 199 
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pATMiifT : — Under a general plea of payment tbe defendant cannot prove that 
he bought a note due by the pluintiir to a third parly, and that the 
plaint iflf agreed that the defendant's debt should be considered set- 
tled, by leason of the plaintilTs note so purchased by the defendant. 

(Bruneau vs. Oagnon, 8. C.) 195 

PsiiALTT :— When a Statute inflicts a penalty for not doing an act, tbe penalty 
implies that there is a legal compulsion to do the act in question, and 
this principle is not affected by the fact that a penalty has a particular 

destination. (The *< Hibernian," P. G ) 319 

Personal Action :— Vide Trespass. 

Pu.0T : — Where a vessel was at the time of the collision under the charge of a 
pilot taken on board by compulsion of law, her owners are exempt 
from tbe liability which the ship would otherwise have incurred. 

(The " Hibernian," P. C.) 319 

•« :^The Canadian Statutes 27 and 28 Vic , c. 58, s. 9, and 27 and 28 
Vic, c. 13, 8. 14, are to be read and construed together as being in 
pari maUriat and a pilot taken on board in compliance with the 
provisions of these Statutes ib a pilot taken on board by compulsion 
of law, and, therefore, the owner of a Canadian ship navigated in 
Canadian waters under the direction of such pilot is, except in cir- 
cumstances of special exception, expressly exonerated, according to 
the law of Canada, from all liability lo compensation for damage 
inflicted upon another vessel in consequence of obedience to such 

direcUon.* (Do ) - 320 

Plaidotbr :~Une defense en fait et une exception de paiement p^uvent 6tre 
plaid^es enS' mble, et ne sent pas d«^s p'aidoyers contradictoires ; et 
le d^fendeur ne pent dtre 116 par les admissions contenues en sob 

plaidoyer de paiement. (Leclerc vs. Girard, C. C.) ^ 382 

Policy:— Fida SKAWORTHiNars. 
VRACTKx:—Vide Defense en Droit. 
« :— (Ve Elections. 
•* :— Fiiie Payment. 
" i-^Vide Plaidoyer. 
Precedent Condition :— Vide Cosi s. 
Preliminary Objections : — Vide Elections. 
Presumption :—Vide Tenant. 
Privy Cooncil i^Vide Appeal. 
Prix de Vbntb i—Vide Acte de Ventb. 
Prohibition : — Vid^ Barrister. 

« :-~Vide Bahreau 
Promissory note: — Vide Payment. 

« « . — rid0 Corporation OP Quebec. 

" «< :— Fide Bight of Action. 

Proof : — Vide Payment. 
Proof in Writing :— Ftda Sale. 

pROPRi^AiRB bt Log at aire : — Vide Mbublbs Bxploitablbs. 
Quebec Provincial Police:— The members of the Quebec Provincial Police 
Foree are liable, as such, to pay a personal tax under the by-laws of the 
city of Quebec. (Exparte Matthews, 8. C ) , ,. ....,.„, 32)^ 
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Baptsmen : — Raftsmen have no privilege of retention as to the raft upon the 
timber of which t!\py have worked. (Duguay vs. Fleurant, and 

Bennett el at., Intervening, S. C.) ......^ ^ 87 

<« : — Un homme de cage n'a a* cun privilege pour ses gages, lui donnant 
droit de retention sur la cagiqu'il a fabriqu6e, conservde et voitur^. 
tSawers vs. Connolly, C. C.) - S83 

Real Action : — Vide T^bspass. 

Real Estate : — ru/6 Trespass. 

Regours Incompatibles >-Vide Jvgement Bx^cotoxrb. 

Rbdhibitort Action : — Where the parties reside within 20 miles of one another, 
a rediiibitory action instituted six weeks after the sale wilt not be 
considered to have been brought ** with reasonable diligence" and 
will be dismissed. (Begin vs. Dubois, C. G ) ^... S81 

R&GiSTRATBUR :— Uu r6gistrateur n*a droit d*eziger aucun honorairepourrecher- 
ches faites hur le Cadastre d^posd A son bureau en vertu de rarticle 
2166 du Code Civil ; et touie somme exig6e par lui pour telles recber- 
ches pent dtre r6p6t6e comme payde indCkment. (Oumontier vs. M on- 
tizambert, 8. C.) >• ••••^ ...«••.••.. ......•..•« 218 

Renunciation :— The attorney of a party in a case, cannot, as such, renounce 
the whole or part of the judgment given in bis fkvor, but saoh renun- 
ciation, to be valid, must be signed by the party himself or by his 
attorney ad hoe. (Pr^fontaine vs. Brown el ^., G. of R.) 60 

Reprise D*1r8takgb :•— La demande en reprise d'instance sur les procedures 
ezecutoires contre les r^pr^sentants de la partie condamn6e, et la 
demande pour que le jugement soit d^clar^ exdcutoire contre eux, 
ne sont qu*une cons<^quence Tune de Tautre ; ces deux demandes 
ne sont pas incompatibles ni contradictoires, elles tendent i une 
m^me condemnation et peuvent dtre instruitas par le mdme mode 
d*enqudte. (D'Estimauvilie vs. Tousignant, Esqtd, C. S.) S2 

liEP^TITION DE DeMKRS: — FtWe RtCISTRATEUR. 

Rescision de Bail : — Vide MbUBLES Exploitables. 

Reserve de Rbcoohs : — Les reserves faites par un demandeur de son recours 
ult6rieur contre les d6fendeurs, dans le cas ou il serait adjugd dans 
une cause alore pendante entre les parties que lui, (dit demandeur,) 
avait droit k une somme additlonnelle, ne peut vicier ta demande 
actuelle, d^autant plus que ces dites reserves n*ont 6td faites que pour 
^viter de!|x contestations sur le mdme objet. (T6tu et Gameau el at, 

B. R.).. , ^ a&5 

Resiliation de Bail I'^Vide Corporation dk Qc^beg. 

Responsibility — Vide Tenant. 
RESTt*AiNT OF Tradb : — Vide Bye-Law. 

Retraxit :— An application for leave to withdraw, made at the moment judg- 
ment is being pronounced, will not be granted. (Dooly vs. Ryarson, 

C. C ) 219 

fijrriBiNiNO Officer : — Vide Election. 

^ifi^T OF Action :— A debtor is liable to be suRd at the place where the debt 
is eonlracted, but not at the place where it is made payable, merely 
on account of the debt having been made payable there. (Wnrfeele 

ys. Lengban 0/ a/., o. C. )..•••. •••••••• •«••••■••••••••.•. ••••••>••• 61 

*f Vide PficLiNATo^Y ExgBPT^ON. 
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Holds : — V0e Mqhicipal Gobpohations. 

RoTAL GomiissiOKBR : — Vide Mxhoahds. 

RuLB OF Navigation: — Ficfe Collision. 

Sailing Vbssbl :^Kitf« Collision. 

Saisib-Arret :— Un d^fendeur peut contesler un^ saisie-arrdt apres jugement, 
commeune action, sans affidavit. (O'Neii vs. Fontaine et Filion, 
C. S) ^ 222 

*< One saisie-arrdt apr^s Jugement ^man6e par les Juges de Paiz, et 
toutes les procedures sur icelles, sont entachdes de nulUtd absolue. 
(Dumont vs. Laforge, C. de R.) 159 

Salb : — The obligation of the vendor of an indeterminate thing, who has 
undertaken to deliver it at a future time aid at a certain place, e g„ 
** to deliver a certain quantity of glass, to bn imported from Germany, 
the then next spring, in the Port of Montreal, " is not extinguished 
by the loss of the thing in IransilUf even by vis m^^jor. And the 
vendor in such case is liable in damages to the purchaser, viz., for 
the profit which the purchaser would have made, deducting the 
ordinary risks of re-sale. ^Thomson el al. vs. Beling el ol., 8. G )....•. 67 

" : — ^A clause in a deed of sale of a ship between J. and Jf ., to which G. was 
no party, to the effect that J., who was to complete the ship, should 
buy the timber required therefor from G., for which timber M. 
promised to accept and pay drafts drawn at six months, is a sufficient 
writing Within art. 1235, G. G. ; and G. having acted thereon with 
the knowledge and consent of M., (at who«e Instance the deed of sale 
had been verbally notified to him), had a direct action against M. 
for the price of the timber so sold, the draft drawn for wh.ch he had 
refused to accept and pay. (Michon and Gauvreau, Q. B.) .« 27 

Salb FOR Tazbs : — Vide Nullitii db Vbmtb. 

Sbambr's Wagbs : — Vide Mbrchant Shipping Act. 

8ba worthiness : — The warranty of seaworthiness is strictly a condition pre- 
cedent to the obligation of insurance, and if it is not performed the 
policy does not attach ; and if this condition be broken at the 
inception of the risk, in any way whatever, there is no conlract of 
inturance, and the policy is wholly void. And the fact that the 
insurers examined the vessel before taking the risk constitutes no 
waiver of the implied warranty of seaworthiness. (Lemelin vs. 
Montreal Assurance Co., S. C.) 337 

Sbcitritt in Appeal :--When security in appeal is given by one person; be 
should give the designation and description of his real estate. 
(Dawson and Desfoss^s, Q. B.) 121 

" for Costs:— a plaintiff reading oat of the Province of Quebec 
contesting an opposition, must, on demand, give security for costs, 
(tfc Adams vs. Stuart, and fflraser, Opposant» 8. G.) \ .».. 354 

Sbrvantb : — Le manage de la servante, durant le service, justifle le maltre de 

larenvoyer. (Mawson vs. Burstall, C. C.) 317 

Sbrvice :— Vide SmmoNS. 
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Bhipbujldikg :— The advancer, under article 2378 Civil Code, being not simply 
a privileged creditor, but traasferee of the properly of the vessel is 
entitled to be paid oat of the proceeds of her sale in preference to 
the workmen employed in building and completing her ; and article 
2383, No. 8, cannot be construed to postpone hU claim to theirs, 
notwithstanding that the vessel has not yet made a voyage* 
\Germain vs. Gingras and Janes, C. R ) 349 

SiCNIFICATIOM OB TRANSPORT l-^VidS TRANSPORT. 

hTATUTB OF Pradds I — Vide 8alb. 

Steamer : — F/dt; Collision. 

Summons :~If several defendants reside in the same dislriett service of process 
on one of them, in another district, does not render the other 
defendants amenable to the jurisdiction of the Court in the last 
mentioned district. (Lemesurier vs. Caron et tU^ 8. G.)....^ .........^^ 88 

Tenant : — In order to destroy the presumption declared in article 1629. of the 
Civil Code, it is not sufficient for a tenant to shew that he acted with 
the cafe of a prudent administrator, and that the fire which des- 
troyed the premises leased could not be accounted for ; he must 
shew how the fire originated, and that it originated without his 
flBLult. (Seminary of Quebec vs. Poitras, 8. C) ^ 185 

Testament ; — Vide Wills. 

Tbstimont : — Vide Autebntic Dbbo. 

Translation :— Vide Actb db Vbntb. 

Transport :~Dans une action personnelle parun cessionnaire, sur son trans- 
port, il ne lui est pas n^cessaire d^alldguer qu*il a signifid au ddfendeur 
un double de Tenr^gistrement requis par i'article2127 duCode Civil, 
et rall^galion de la signification requise par Tarticle 1571, C. C, lui 
est suffisante. (Dumont vs. Laforge, G. de R.) 159 

Trespass :~The remedy for acts of trespass on real estate— by a person not 
pretending to have any right of any kind to the property trespassed 
on— is a personal and not a real action. (Bourget vs. Morin, 8. G.)... 191 

TuTEUR : — Vide Mineur. 

Tdteur ad hoc ;— Une tutelle ad hoc k un mineur, dont le p6re vivant et idolne 
eiit pu dire nonmd tuteur, est nulle. (Corporation St. Norbert 

d'Arthabaska vs. Champoux, C. R.) ~ 376 

<( : — Le mineur devenu majeur appel6 k reprendre Tinstance du tuteur 

ad hoc, ne pent 6tre condemn^ k la reprendre. (Do.) 1......^ 376 

Ultra Vires .—-Vide Bye-Law. 

Undertaking : — Vide t^ALB. 

UsuFRDiT :— Le Idgataire universel en usufruit anquel un crtencier de la suc- 
cession oppose la valeur des revenus de son legs est mal fond^ k 
demander le detail de ces revenus que lui seul connalt, et il soffit 
pour le crtencier dans ce cas d*en mentionner approximativeaent la 
valeur. (D*Eslimauville vs. Tousignant, 8. C.) .....«• ^ «« 40 

Vacant Succession :^ Vide Dbsbkrbncb. 
Vendor i-^Vide Sale. 
Vicb-Admiraltt I— Vide Colonial Lbgislaturb. 
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Vis Major : — Vide Sale. 

" : — Vide (^'OLLisiofi. 
Warranty :— Vide Marine Insurance 
'• : — Vide Redhihitory Action. 
Wipe : — ^The wife sSparie de Mens will be held joinlly and severally liable with 
her husband for the price of goods obtained by her, notwithstanding 
that the same were charged to the husband and his note taken in 
settlement; such goods being necessaries (Leger ei a/., vs. Lang 
etvir.,C C.) 223 

•' : — Vide COMMUNADTfi. 

Wills : —A will declared null as a will in notarial form, may be invoked and 
decl.nr'd good and valid as a will in the form derived from the laws 
of Eng'and \Gdnac dit Marquis an I Canac dit Marqui«, Q B ) 50 

** : — A will made by a person who has lost the faculty of remembering 
words, but whose intellect remains unimpaired as to things, will be 
maintained by the Court. C'O.). 50 

" : — A clause in a will, declaring a legacy shall be forfeited if the legatee 
shou'd contest the will, is legal and will be enforced. (Evanturel 
and EvaUurel «/ rir, P. C ). 74 

** : — The words " dicU el nommi" in the Coulumo de Paris, art. 289 
must l»e considered as conveying one idea, the latter word being 
used to slrongthen the former. (Evanturel and Evanturel, P. G) ... 144 
:— It is not necessary that the Notary should wrile '* mot i mot " the 
dispositions of the testfiraenl ns dictated by the testator : he may put 
tiiem in proper language and in ftroper order, and wiih whatev<>r 
amplifloaiions are necessary to ^ive them due legal force and eifect, 
and the testator may dictate from a written and previously prepared 
instrument. (Do) 148 

" : — Th'^mischfef of a fraudulent, or false, or extorted, or even suggested, 
disposition, instead of the genuine expression of the tester's wishes, 
is cerUinly not incurred where the testator is asked what his wishes 
are, when he deliberately expresses them, and when the instrument 
which contains them, though previously written, is read over to and 

ajjproved by him. (Do.) 149 

Workmen: — Vide Siiipbthlding. 
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